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Ladies ind Gentlemen, 

Wherever you are, as you listen today, you are dis- 
turbed about the welfare of your country. It is under- 
standable* But I can offer you no relief from worry. 

Each one of you, as to your own self, knows what 
earthly institution you most revere; it may be your 
church, your family, or our democratic form of govern- 
ment. For whatever blessing you have this deepest 
reverence, you would be frantic if you heard it pro- 
posed, by the highest authority of the land, that such 
blessing be destroyed. You know, without my saying 
so, what are the highest ideals of most lawyers, those 
institutions for which they have a reverence close to 
worship: the Constitution of the United States and the 
Supreme Court which interprets that Constitution. Yet 
lawyers now hear the declaration that the Constitution 
and the Supreme Court will be fundamentally changed. 
We have been forced to listen to the demand that all 
we love and respect, written into the Constitution and 
sustained by the Supreme Court, be destroyed ; that the 
complete independence of our highest court end. Remem- 
ber all that, please. If we vigorously oppose, you will 
know that we speak from a deeper feeling than mere 
resentment ; we see our gods of this earth about to be 
violated. Had we only the poor feeling of resentment, 
you could be careless of our words as "but the product 
of a weak, human attribute. It isn't just resentment. As 
you listen, please remember that when men plead for 
their ideals, you are forced to the belief that what they 
say comes from a depth of sincerity. No feelings founded 
in worship can ever be lightly regarded. If lawyers are 
sometimes wise, it must be when they defend their most 
cherished ideals. 

The proposal made by the President will destroy the 
Supreme Court. That statement is not made lightly* It 
will be destroyed. From that destruction, will come 
fundamental changes in the Constitution. If I am right 
in that deliberate statement, I shall be able to persuade 
you of its truth. 

Other Changes Inconsequential 

Many continue to remind you that there are other 
proposed changes than the one of wbjch I speak ; to these 
lesser changes I have not referred in speaking of destruc- 
tion. They are inconsequential beside the main issue. 
Whether we agree with these incidental proposals, 
needn't claim any of our attention. Take them or leave 
them ! Just as you wish. We may not agree with them 
entirely; but let's have no debate on -them; they are 
but the camouflage that conceals the weapon. We can 
yield on all of them* For instance, we need offer no oppo- 
sition to the proposal that eases be appealed directly 
to the Supreme Court; or that the government be notified 
when a constitutional question is raised, although in liti- 
gation between private citizens; or that the Supreme 
Court have a proctor. Let Congress have a proctor, too ; 
let the Executive department have a dozen. Twelve won't 
be enough I Pardon me if I say about these collateral 
issues, "Forget it." It's the violation of the Supreme 
Court we speak of, those six new judges who are to ride 
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Executive corral But the Supreme Court must not be 



destroyed, and the Constitution must stay — until that 
time when you, the people, in the manner you have pro- 
vided in your Constitution, shall say otherwise. When 
you shall have so decreed by that method, lawyers will 
protest no longer* Your voice will be our voice. Seldom 
does a crisis arise when one can, with sincerity, refer to 
words of Lincoln when he spoke of another great crisis 
through which he labored. Lincoln's basic purpose was to 
save the Union. He didn't care about details. Today, 
without the slightest hesitancy, thinking of the Supreme 
Court and its proposed destruction and then of the lesser 
changes suggested, offered but to conceal the main attack, 
I revert to the words of Lincoln : 

"If I could save the Union without freeing any 
slave, I would do it; if I could save it by freeing aH 
the slaves, I would do it; and if I could save it by 
freeing some and leaving others alone, I would also 
do that." 

So it is today. As Lincoln would save the Union, lawyers 
would save the Supreme Court. Incidental changes are 
of no consequence. 

Changing the Constitution 

Let me state to you very briefly the proposal of the 
President. For every judge over 70 who won T t resign, 
the President will appoint another judge, of his own 
choosing, an offset, as it were, to the man whose inter- 
pretation of the Constitution he doesn't like. If the Presi- 
dent accomplishes his purpose, we shall have fifteen 
judges on the Supreme Court. Heretofore three of the 
present nine have often been sympathetic toward almost 
every law which Congress has passed. The six added 
will make nine, a majority of the fifteen. If, perchance, 
some of the present judges, heart-stricken by the pro- 
posal, should resign, the proportionate majority for the 
Administration would be even larger. It is as certain as 
anything mortal can be certain, that the men selected 
will be those w r hose views indicate, with utter directness, 
their intention to support the laws which Congress, under 
the instructions of the Administration, shall pass. The 
result is necessarily clear* In order to uphold these laws, 
the Constitution would then be so construed as to sustain 
all the legislation of the Administration. The Constitu- 
tion would have been changed just as completely as if 
by amendment; except, however, that if amendment had 
been undertaken, you and your state could have a voice 
and the Supreme Court would not have been violated. 

The Constitution has been amended 22 times, not, as 
now proposed, by increasing the Supreme Court by two- 
thirds of its membership, but in the way expressly pro- 
vided in the Constitution. Consider this ; if, on each of 
those 22 occasions, the amendment had been through a 
two-thirds increase in the membership of the Supreme 
Court, how many Supreme Court Justices should we now 
have? If you wish to do the example, commence with the 
figure six. I suspect you'll reach 500,000. Each of the 22 
amendments was taken in accordance with the simple 
machinery of Article V of the Constitution. The average 
time for the adoption of each of the last three amend- 
ments has been less than a year! Prohibition, the 21st 
Amendment, was out of the way in less than ten months. 
Is it suggested by the President that these important 
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social changes are less dear to the people than the ques- 
tion of whether we may lawfully purchase liquor? Or, 
perchance, should we wonder whether thft impatience 
of the President with the customary courses of law has 
grown out of all democratic bounds in the last four years? 
Consider that possibility! 

To express ideas, our chief medium is words. Our 
ideas of liberty were expressed in words in the Consti- 
tution. Somebody must construe those words; we can- 
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words by Presidents, Congress, Governors, State Legis- 
latures. Words can hardly be used which do not require 
interpretation. From time immemorial, construction of 
written words, statutes, and constitutions has been the 
work of courts — of no one else, except that you can bear 
in mind the time when it used to be the privilege of kings 
and autocrats. The task, therefore, of interpretation 
under democratic rule, was for the Supreme Court alone. 
There it has rested for 150 years. What other task could 
belong to the Court if not to say what the people meant 
when they adopted the Constitution, and what Congress 
means when it passes statutes? 



Not All Congressional Acts Valid 

!As you know, if a law does violate the Constitution, 
it is, in no sense, a law. It has no effect whatever. It is 
a declaration by Congress or the states which they had 
i no right to make ; the people had willed it otherwise. But 

] you yourselves may amend the Constitution. It is so pro- 

It is proposed that men, ready and willing to construe 
the Constitution as they are directed, -b* appointed to 
the Supreme Court; with the utter certainty, known in 
advance, that they will construe the' Constitution in that 

j elastic fashion which will mean that every law is valid. 

The Constitution by this method will have been changed 

j just as exactly as if you had had a chance to express your 

* opinions as to the wisdom of the change- Make no mis- 
take about that. 

Let us review what has happened since 1933 — four 
-* years ago. Please remember the average time for the 

* adoption of the last three amendments — -less than a year* 
Much extreme legislation has been passed in those four 
years. It proposed extraordinary changes in the rela- 
tionship between man and man, and between the states 
and the federal government. Some of —those laws the 
Supreme Court has declared invalid. Why? Because the 
laws destroyed fundamental rights. Many more unusual 
statutes are now being considered by the Court. Others 
will soon be there. With the declaration by the Supreme 

' Court of the invalidity of these law*' the President has 

been utterly dissatisfied. He has been angry that his will 
has been thwarted. Law followed law, forced by the 
Executive. Some men said that the plan was to so load 
the statute books with invalid laws, each, please note, 
pleasing to certain large groups of voters, that the 
Supreme Court would be so harassed that its sound 
judgment would be influenced. That hope has not been 
realized. But the determination to have all their laws 
approved has not lessened with the Administration. If 
you have any doubt that the President is aware that 
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alter the Constitution, please recall his message. His 
words were: 

"If these measures achieve their aim, we may be 
relieved of the necessity of considering any funda- 
mental changes in the powers of the courts or the 
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Who asked that you and I be relieved of having changes 
made in the Constitution in the way provided ? It has always 
been anticipated that there might be changes in the Constitu- 
tion with changed times. The manner of such change was 
set forth in the Constitution. General Hugh Johnson, who was 
ever ready, as you know, to crack down on citizens even when 
they believed their liberties threatened by the new laws, has 
confirmed the President's statement. In his army way, he said : 

"The fear is that he (the President) will appoint 
judges who would probably believe in what the country 
has just voted for overwhelmingly, All that is unques- 
tionably true. He will do exactly that.** 

I know that already you haven't the slightest uncertainty 
but that it is intended, by the personal selection of new 
judges, to amend the Constitution by a re- interpretation of 
that document; that the views of the new judges will be 
known when they are chosen. Let's see, in an everyday way, 
what you think of such a proposal. You have been in court ; 
you perhaps have been a juror. Do you remember som# 
questions invariably asked jurors about to be chosen to deter- 
mine facts? A few of the common questions will refresh 
your recollections. A lawyer asks a possible juror: "Have 
you talked with anyone about this litigation?" Or, "Have you 
formed any opinion on this case?" Or, "Have you read about 
this trouble, or this crime, in the newspapers?*' Or, "Are you 
wholly free from any bias or prejudice in such a matter as 
the one before us? You know what always happens; unless 
the answer is unequivocally "No/' the juror cannot sit. And 
you will agree that it would be wrong for him to serve. What 
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man appointed to the Supreme Court, if this legislation 
passes, could qualify if those simple jury questions were 
asked him? And that judge is to pass upon laws and the 
Constitution! Will you allow that to happen without your 
vigorous protest? Is that what any court — most of all your 
Supreme Court— means to you ? 

Right Method Clear 

You know the manner in which the Constitution ought 
to be changed. Article V declares the method. Is it fair or 
candid, to use no stronger words, that the change be made 
by indirection? Why should the Constitution be amended in 
an autocratic fashion? The way provided has been used 22 
times; what is wrong with it? We are used to it; we know 
-how it works. We prefer going at an amendment directly. 
We want to know exactly what the result will be. The people 
of this country may want changes in the Constitution. You 
may prefer to give up rights which have been reserved 
to you. But some of us want you, yourselves, to tell us that, 
rather than to have Con**ress and a hand-picked Stioreme 
Court make the changes. The word of Congress about what 
you might think, if you were asked* doesn't satisfy us. Why 
aren't you consulted? Is it because you may say, "No"; that 
you believe that government is powerful enough already? 
Or is the spirit of autocracy in the land already so great as to 
irresistibly require autocratic action? 

Please bear in mind, still, that amendment has been 
accomplished three times recently in less than a year. Are 
you willing that Congress, without consulting you or your 
state, and by a mere majority, bring about the same result 
that would happen if the Constitution were changed in the 
regular way? Do you want any man to talk for you on a 
matter that Is your own personal business, perhaps involving 
your very liberty? You can, if you will, and whenever you 
will, change the Constitution so that hereafter Congress can 
fpeak for you in everything, absolutely everything. But if 
you are to do that, you ought to say so, not somebody for 



you* All of us will take a chance with you when you have so 

declared your will -But we aren't satisfied to have anyone else 

speak for you* 

This is the 22nd day of February* In his Farewell Address 

George Washington said to his people, your forebears: 

*'If, in the opinion of the People, the distribution or 
modification of the Constitutional powers be in any par- 
ticular wiong, let it be corrected by an amendment in 
the way which the Constitution designates. But let there 
be no change by usurpation ; for, though this, in one 
instance, may be the instrument of good, it is the cus- 
tomary weapon by which free governments are destroyed. 
The precedent must always greatly over-balance in per- 
manent evil any partial or transient benefit which the 
use can at any time yield," 

Are these words outmoded, tilly warning* of horse -and- 
buggy dayi? 

Let me remind you of some similar situations. In each 
of them the Constitution was amended. An income tax law 
was held invalid. The Supreme Court was divided five to 
four. The country was filled with controversy. Only one more 
vote with the minority of the Supreme Court and it would 
have been a majority, to sustain the law. Two judges, if the 
present proposal is sound, could have been immediately pro- 
vided by Congress with instructions from!, the President to 
put a different interpretation on the Constitution, It was not 
done that way. The matter was placed directly before the 
people by a proposed amendment. It passed. 

The 19th Amendment came about in the same way; it 
gave to women the right to vote. Let me illustrate, in that 
connection, the insincerity of the method now proposed. Let's 
tee if you would have liked it ! Suppose it had been suggested 
that, instead of an amendment, new judges' be appointed by 
the President to construe the 15th Amendment already in 
effect, to give women the vote. Do you recall the 15th 
Amendment ? It provides that : 

"The right of the citizens of the United States to vote 
shall not be denied or abridged by the United States 
or by any state on account of . . . previous condition of 
servitude/' 

Women said, often enough, in those days, that they were 
enslaved without the ballot. Would it have seemed sincere 
to you to hear a proposal that new men be appointed to the 
Supreme Court to construe the servitude phrase as includ- 
ing women, and so amend the Constitution? Tell me the 
difference in principle today. 

One recalls that the President said to a Congressman: 
"Don't let any doubt, however reasonable, as to the 
constitutionality of this law prevent you from voting 
for it." , 

Will it be said to the new appointees to the Supreme 
Court: 

*Don*t let any doubt, however reasonable, prevent 
you from finding this legislation constitutional"? 

If you didn't like the remark to a Congressman, what do 
you say when you think of its being made or implied to the 
Supreme Court? 

Do you recall the charge made against King George of 
England, our last autocrat? It was made in the Declaration 



of Independence and sets out one basic reason for the 
American Revolution. Listen to the charge made: "He has 
made judges dependent on his will alone for the tenure of 
their offices !" 

The Way to Invite Tyranny 

Perhaps it seems to you that there is no danger in this 
irregular method of changing the Constitution, Let us dis- 
cuss it a moment. Our government was established on an 
utterly new theory of government; that all laws should be 
passed by but one branch of government only one; that they 
should be prosecuted by an entirely separate set of men, only 
one set; and that the validity of laws be determined by a 
third branch wholly independent of the other twcr. We have 
always believed that no man can be wise or fair enough to 
write the laws, to say what they mean, and to prosecute 
offenders of those laws. For one man or one group of men 
to have all those three powers is tyranny. Now please remem- 
ber : You know that each of these debatable laws was called 
a "must" law; that is, Congress was directed by the President 
to pass them. You know that they were prepared by the 
President's men under his instructions, Of course, the Execu- 
tive prosecutes any violator under these laws. And, of course, 
when the Supreme Court is dominated by men of his own 
choosing, their views, known in advance, determine whether 
these laws invade the liberties of the people. 

Please tell me what more power has ever been lodged in 
an autocrat Is that what you want? It may be that you are 
satisfied that the present Administration is sincere ; but if you 
are ready to surrender long-cherished rights, you ought, 
nevertheless, to consider the precedent established. What is 
done today can be done tomorrow. Perhaps, tomorrow, that 
Executive with whom you are now satisfied will not be in 
office (unless, perchance, the practice of only two terms is 
also to be soon changed), and that you may not be then 
satisfied with the new Executive, But power once obtained is 
seldom surrendered. If one President can change the Con- 
stitution, without consulting the people, another can do it. 
Does any of you believe that a later President will give over 
any powers which you now permit a President to seize? 
Shall we change utterly our theory of government? If this 
legislation becomes valid, we shall have come to the end of 
the road we have been traveling. We shall have said that 
democracy has failed ; that the division of powers into legis- 
lative, executive, and judicial departments is no longer desir- 
able; that government can succeed only if powers are con- 
centrated in one department or in one man. Tr-at may be 
what you wish. But there are many of us who doubt that you 
wish it. 

You will remember that growth of tyrannical power 
follows no set fashion. In times past it has come through 
control of the military, control of the navy, by. foreign inva- 
sion, by loss of the spirit of liberty, and in other innumerable 
ways. It has also come by reason of inertia, an inexcusable 
sin; and if it comes today, it will be by virtue of that sin. 
If autocracy results, what difference the roaci travelled? 
Concentration of power has always meant, in all ages, dis- 
aster to the common man — to you and to me. Why should 
we believe the result will be otherwise now? Autocracy 
today follows the old pattern throughout the world. 

{The above address was delivered by F. H. St inch field as an 
individual and not in his official capacity.) 
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ON D WARDING THE DIC.UARY 



By Booth TarktnQion 



My father, at the age of ninety-one. told me he didn't 
feel old enough to glory in it ! It is only to the young that the 
old seem old. When we're ten. thirty seems pretty old. and 
when we're twenty we look upon people who get married 
after the age of forty as ludicrous and even rather scandalous. 
To the President 1 & young middle-age and equipment of 
splendid vitality, which we hope will be the same forty years 
from now, the age of seventy seems superannuated. To the 
painter, Titian, working hard at ninety-nine and then cut off 
untimely by the huhonic plague, seventy didn't seem old at all. 
To Titian, seventy seemed the age at which he'd just begun 
really to know how to handle the tools of his trade. 

Most of the disastrous mistakes recorded in history were 
made by men in middle-age. younger middle-age and youth. 
1 pause to mention merely as an infinitesimal item of the 
prodigious list. Napoleon at Waterloo, Wilkes Booth and 
Pontius Tilate. 

In the view of anybody who doesn't prefer dust in his 
eyes, there are very few living men who wouldn't need to be 
at least seventy to be qualified to sit on the bench of the 
Supreme Court of the United States. 

However, after listening attentively to orations by advo- 
cates uf the bill, and after reading reports tff the many state- 
ments and arguments in favor of it. I find that what remains 
in my mind, as the boiled-down grist of what I have heard 
and read, may be expressed more simply as follows: "These 
judges are too old because we've got to get 'em out of the 
way in order to change the Constitution without changing it." 

That is to say, the proponents of the bill do not only admit, 
they urge and proclaim that the present judges must be 
removed, or overwhelmed, because they stand in the way of 
certain policies. We may understand the matter better if we 
pause to incjuire here; Hou* do the judges stand in the way 
of those policies? 

The first part of the answer to that question seems to rest 
upon the fact that we. the people, are not infallible. Political 
orators often t e ll ns we are : but we know better. We often 
reverse our most passionate opinions. We threw out the 
Democratic party after Mr. Wilson. We threw out the Repub- 
lican party after Mr. Hoover. We threw in Prohibition with 
great enthusiasm; we threw it out uproariously! Even our 
Presidents are not infallible; and we prove how thoroughly 
we believe this by the way we reverse ourselves and turn on 
them, bringing to mind an old aphorism, "Republics are 
ungrateful." 

The framers of the Constitution understood our fallibility. 
They knew that they themselves, being human, needed to be 



protected from their own impulses. They knew that we, and 
our Presidents also, would need this same protection. That is 
why we have a Constitution and its careful provision for 
amendments. The founders of the country knew that neither 
one man nor men in the mass are to be trusted to think 
rightly, or for the general best interest, in a hurry. Moreover, 
as the Constitution is the charter of our liberty, and therefore 
it is vital to us all that the words of the document should 
never be misunderstood or misapplied, its framers provided 
us with a dictionary. In regard to the Constitution of the 
Cnited States, that's what the Supreme Court is. In essence 
and reality it is a dictionary. 

The judges do not govern the people; and, as for the 
policies in the way of which the present judges are alleged to 
stand as obstacles, the judges do not condemn those policies, 
nor praise them, nor in any manner criticize them. Some of 
the judges and possibly, so far as we know, all of them may 
approve of those policies; it is not their business to tell us 
whether they do or not. Their business is solely with the 
words and groups of words used in the Constitution of the 
United States and its Amendments. They are simply the 
highest authority we have on the meaning of those words 
and groups of words. All the judges can tell us is what those 
words mean and. by the Constitution itself, their majority 
opinion, no matter by how large or small a majority, settles 
the meaning of the word or groups of words in the Constitu- 
tion. The judges do not say to all of us or to any one of us, 
"You shall do this thing or that thing 1" or "You shall not do 
this thing or that thing!*' They only say, "The word black 
means black: the word white means white." 

Proponents of the bill declare that its real purpose is to 

replace the present judges with men who will have the present 

President's good purposes so much at heart that, in order to 

forward them, they will say to us, the people, "The word 

. black means white; the word white means black** 

That is to say, we shall henceforth have no dictionary, 
The words in our Constitution will henceforth mean whatever 
any President — good President or bad President, strong 
President or weak President, intelligent President or stupid 
President (and we have had all of these and shall again) — 
the words of which our Constitution is composed will hence- 
forth mean what any President wants them to mean. 

President Roosevelt knows his own good intentions and 
benevolent purpose; but we, the people — or at least many of 
us — are permitted to doubt if he himself would care to take 
this risk if he were one of us, a private citizen — and if 
Mr. Henry Ford, for instance, were President! We're pretty 
confident, in fact, that if this were the case, Mr, Roosevelt 
would prefer to keep the dictionary. 
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Confusion in the Supreme Court 



Red Victory Seen in 3 Jurists' Dissent 
Treating Communists as Political Party 

The confusion inside 



the 



XBupre me Court of the United 
' ^tafK seeins to grow with 
each Walt's decisions. This 
time th J HCommunlBt Par ty cln 
boast of" its greaiesr victory. 
T&ree of th* nine justices have 
accepted the persistently ex- 
pressed alibi of the Commu- 



ment with ah employer that 
allows any employe who Is a 
Republican to toe discharged 
for 'just cause.' Employers can. 
of course, hire whom they 
choose, arranging for an all- 
Democratic labor force if they 
desire. 

"A union has no such liberty 
if it operates with the sane- 



lists in this country that they 
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The Congress repeatedly has 
proclaimed by law that the 
Communist Party is not a 
political party but a conspiracy 
whJch waits for the oppor- 
tune moment to overthrow the 
Government of the United 
States. 

The three Justices of the 
Supreme Court who have ac- 
cepted the argument of the 
Communists that they at* 
just a political party are 
Chief Justice Warren. Justice 
Douglas and Justice Black. 

The opinion of the court In 
the case held that an employer 
In California was justified In 
discharging an employe be- 
cause of membership in the 
Communist Party and that It. tary that freedom of political 



government 
Is then the agency by which 
governmental policy Is ex- 
pressed and may not make dis- 
criminations that the govern- 
ment may not make. 

"But the courts may not be 
Implicated In such a discrimi- 
natory scheme. Once the courts 
put their Imprimatur on such 
a contract, government, speak- 
ing through the Judicial 
branch, acts. And it is govern- 
mental action that the Consti- 
tution controls, 

"Certainly neither a State 
nor the Federal .Government 
could adopt a political test for 
workers in defense plants or 
other factories. It is elemen- 




was covered by the con- 
tract between the union and 
the employer. Justices Harlan, 
Reed, Burton, Clark, Mir, tor, 
and Frankfurter concurred In 
the ruling of the court. 

But Justice Douglas, writing 
a dissenting opinion In behalf 
of Chief Justice Warren, Jus- 
tice Black and himself, said It 
wasn't a matter of a local con- 
tract and that the doctrine 
expounded by the majority 
"violates First Amendment 
guarantees of citizens who are 
workers in our industrial 
plants." xnen Justice Douglas 
writ es: 
"lUnTeTler Illustrate my 
- difficulty by a hypothetical 
case, A union enters into a 
a - bargaining agree* 
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thought is protected by the 
Fourteenth Amendment 
against interference fay the 
States, and against Federal 
regimentation by the First 
Amendment 

"Government may not favor 
one political group over an- 
other. Government may not 
disqualify one political group 
from employment And if the 
courts lend, their support to 
any such discriminatory pro- 
gram, Shelley vs. Kraeraer 
teaches that the Government 
has thrown its weight behind 
an unconstitutional scheme to 
discriminate against citizens 
by reason of their political 
ideology. That cannbt be done 
in America, unless we forsake 
our Bill of Righti. . . * 



*The court today allows be- 
lief, not conduct to be regu- 
lated/* 

This means that R ob ert 
HJjtchtos^of the EWi.-JoT 
theRep nhHi. who thinks the 
Communist Party is "just an- 
other political party" and who 
is spending Ford's millions to 
advocate that doctrine in 
Americai, has found staunch 
support in the views of three 
members of the Supreme 
Court. 

It means also that these 
same justices reveal an Incon- 
sistency with their refusal last 
week to review a case in which 
two workers had appealed 
against a court decision com- 
pelling them to Join a union, 
though it was against their 
religious beliefs as protected 
under the First Amendment of 
.the Constitution. 

Justice Douglds ofTered in 
support of his view in the 
California case just decided 
that Chief Justice Hughes in 
1937 had ruled that a State 
couldn't punish Communists 
for holding a public meeting. 
But that was long before the 
true meaning of the Commu- 
nist conspiracy was exposed, 
as it has been In the last 
10 years, and safeguards writ- 
ten Into law by Congress. 

Justice Douglas says a de- 
fense plant may need to pro- 
tect itself against sabotage 
but that the worker wasn't 
guilty of any acts of sabotage. 
This means that the doctrine 
of prevention is being dis- 
carded, and, if the argument 
is fully accepted, the Congress 
and the States must wait till 
bombs are thrown and. com- 
plicity of an individual is 
actually proved before pre- 
cautions can be taken against 
the hiring of agents of the 
Communist espionage ajad sab- 
otage apparatus. It's All just 
a "political ideology" Jbo Jus- 
ticcs Warren, Dougfu and 
Black. , i[ 

(Reproduction *ifhti luutvtd) 
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Eastland's Charge of Pro-Communist 
Pattern in Rulings Is Reviewed 

under heavy 
left wingers 



Congress is 
pressure from 

to kill all the legislation pro- 
posed at this session that Is 
designed to overcome the ill 
effects of various decisions of 

the7fiUpreme_£iWt of thc 
United states. Some of these 
decisions weakened the proc- 
esses by which criminals can 
be effectively prosecuted. 
Some have been termed "pro- 
Communist" decisions be- 
cause they aid the members 
of the Communist conspir- 
acy in carrying out their 
subversive plots. 

Senator James Eastland of 
Mississippi, chairman of the 
Senate Judiciary Committee, 
has come up with the "scores" 
of the individual Justices of 
the Supreme Court on Com- 
munist issues. He says three 
justices of the high court 
have consistently ruled in a 
way that benefits the Com- 
munist side of the argument. 
He declares that Justice 
Black, for example, has par- 
ticipated in a total of 71 cases 
before the Supreme Court in- 
volving communism, and, as 
Senator Eastland says, his 
"batting average is an even 
1,000." Senator Eastland re- 
cently said to the Senate: 

"Seventy-one times he 
(Justice Hugo Black) voted 
to sustain the position advo- 
cated by the Communists > 
and not one vote or one case 
did he decide to the con- 
trary. /. ; ' 

"It Is hard for me to be- 
lieve that the Government* 
or the States* the Depart- 
\ \ inent of Justice and the Fed- 
eral Bureau of Investigation , 
the congressional committees 
and the district courts and 
circuit courts of appeal were 
always wrong/' -. 

Senator Eastland points 
out that the "batting avert 
ate" of Justice Douglas was 
almost the same as that of 
Justice Black, The Senator 

WIT , 

"Justice William Douglas 
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participated in 69 cases. His 
batting average is slightly 
lower than Black's. Pro- 
Communist votes — 66; anti- 
Communist — 3. ... 

"Felix Frankfurter is the 
third member of the court 
who has served continuously 
throughout this period- He 
participated in 72 cases and 
his record shows pro-Commu- 
nist votes— 56; anti-Commu- 
nlst^lfi." 

The Senate Judiciary Com- 
mittee chairman has analyzed 
the decisions of the Supreme 
Court since 1919 on the sub- 
ject of communism, and he 
says that, in the 24 years be- 
tween 1919 and 1942. the Su- 
preme Court decided only 11 
cases involving Communist or 
subversive activities, and, of 
these 11 /'the first seven were 
decided against the Commu- 
nist positions and in favor of 
the Government." Since 1943, 
however, he points out that 
there have been 73 cases In- 
volving communism or cub- 
version, only 34 of which were 
passed upon In the 10-year 
period between 1943 and 1953. 
In those. "A majority of the 
court voted In favor of the 
position advocated by the 
Communists in IS cases and 
held contrary to what the 
Communists wanted In 19 
cases." _ 

senator Eastland contin- 
ues: 

"Earl Warren took the oath 
of office as Chief Justice in 
October, 1953. In the four- 
and-a-half years since he 
has been Chief Justice, the 
court has consented to hear a 
fantastic total of 39 cases In- 
volving Communists or sub- 
versive activities in one form 
or another. Thirty of these 
decisions have sustained the 
position advocated by the 
Communists and only nine 
have been to the contrary/' 

The Mississippi Senator 
says he does "not argue that 
* judge was always wrong In 
each and every Individual 
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decision that mil 

result favorable 

munist position.' 

nizes that technicalities of 

various kinds sometimes must 

result in a particular ruling. 

He adds: 

"What concerno me and is 
of vast concern to the Ameri- 
can people is the pattern that 
has been developed and made 
clear by these facts and fig- 
ures. Also, since the great 
number of cases considered 
in the categories that I have 
here discussed arise by virtue 
of writs of certiorari where 
the court affirmatively de- 
cides what it shall consider 
and what it shall not con- 
sider, the startling increase in 
the number of decisions that 
favor the position of the 
Communists can be justi- 
fiably held to be most signifi- 
cant. 

"Even more important 
than the high proportion of 
cases which have been de- 
cided favorably to the Com- 
munists* contention is the 
fact that increasingly, under 
Chief Justice Warren's re- 
gime, the court has been ex- 
panding its usurpation of the 
legislative field and purport- 
ing to make new law of gen- 
eral application which will 
be favorable to the Com- 
munist position, not only m 
the individual cases decided, 
but in innumerable other 
cases, 

"The one area where there 
aeems to be some predicta- 
bility with respect to the 
Warren court's action is 
where cases involve the in- 
terests of the world Com- 
munist conspiracy and its 
arm in this country, the 
Communist Party, U.S.A.*' 

This is the first time that 
any Senator has undertaken 
to go back over the record 
and make a statistical analy- 
( sis of Supreme Court deci- 
sions In the category of com- 
munism, Maybe someone now 
will make such an analysis 
of the votes of members of 
Congress, ^"' 
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{Tories Eye Supreme Court 
As Their Next Objective 

By Rob F. Hall 

WASHINGTON.— The bitter attack on Justice Huro Black by Justice Robert H. Jack- 
son in Nuernburg, Germany, last Monday is an ominous sign that reaction is "out to get** 
the liberal majority on the U.S. Supreme Court, according to a prominent lawyer who, 
declined to permit use of his name, 

*He considered the unprecedented fr- 
action of Jackson part of the reac- 
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ttonary drive against the New Deal 
and everything which FDR sym- 
bolized. Tills drive has been suc- 
cessful In destroying Big Three 
Unity. It has also been successful 
In wrecking price control, the de- 
feat of social legislation and the 
veterans' housing program. FEPC 
has been killed and the anti-poll 
tax bill pigeonholed. 

"So far, however, the Supreme 
Court has been more or less beyond 
their reach. As a result of appoint- 
ments made by Roosevelt, the court 
has become a force for progress 
Aid for the protection of the rights 
m labor and the minorities. 

JtECENT DECISIONS 

*There has been a series of detl- 
aions which ran counter to the 
Wishes of Southern reaction and 
big business Interests, 

"For example, there have been a 
number of decisions upholding the 
National Labor Relations Board in 
litigation pressed by employers. 
There have been several decisions 
protecting the rights of the Kegro 
people, such as the Texas white 
primary case, which established th- 
right of Negroes to vote In pri- 
maries, A more recent example 
was the decision June 3 outlawing 
Jimcrow on busses in interstate 
travel 

•Other decisions have defended 
Civil rights, such as the Schneider a 
man east, where the court ruled 
against an action to revoke the 
eitiaenahip of a Communist. An- 
other is the Bridges case which was 
decided against the red -baiters. 

"In the liberal majority respon- 
sible for these far-reaching deci- 

on*. Hugo Black has played an 

aportant, sometimes a decisive 
ble. Usually, the minority included 

ckson, Frankfurter, Roberts and 
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Stone. Although Jackson was nam- _ * 
ed by Roosevelt, as Frankfurter ^S 
was, he has been identifed with re- 
actionary trends within the court." 

The method which Jackson has 
chosen to wage his fight was par- 
ticularly shocking to a lawyer. "He 
has appealed to a reactionary Con- 
gress and, more than that, to the 
House and Senat JujUciary commit- 1 
tees in which Southern Democrats ! 
and Republicans constitute major- ! 
tttes. If he succeeds in his ahn&, he . 
will be striking a blow at the inde- [ 
pendence of the Judiciary, a JTun 
damental principle of our go 
ment* 

Asked to elaborate, the attorney 
pointed out that Ben, Jim Eastland 
(D-Miss), a member of the Senate 
Judiciary Committee can hardly be 
expected to examine the case on Its 
merits. Kaatland will Judge Black 
on the basis' of the Justice's Su- 
preme Court decisions, which East- 
land oppose* bitterly. 

The Issue which Jackson has 
chosen for the fight is the tact that 
Blacfc tat a* a Justice In 
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teases in which Crampton Harris 
Birmingham, his former law pa: 
mer, appeared on behalf of t 
linions. These were the portal 
portal cases Involving the Mini 
Mill and Smelter Workers and the 
United Mine Workers against the 
mine operators. 

He pointed out that in 1943 Jack- 
son had criticized Justice Frank 
Murphy for participation ^in the 
Schneiderman case because Murphy 
had previously had some connection 
with the case at Attorney General. 
On the other hand, this attorney 
said, Jackson never protested when 
(Justice Owen J, Roberts, a former 
corporation lawyer, participated is 
cases Involving his old clients and 
biff business friends. 

Meanwhile sen. Kenneth Wherry 
(R-Neb) has been actively pressing 
for hearings before the Senate 
Judiciary Committee on the charges 
cabled to It by Jackson. Chairman 
pat McCarran (D-Nev) has beef 
[reluctant to agree, pointing out 
|that Jackson's charges have noth^ 
|ng to do with the confirmation c| 



(ipre 



ed M. Vinson as Chief Justice, 
lithe real business before the com- 
Imittee. , 

B Sen. Eastland, who hates Black's 
''progressive ideas, threatened "to 
have something to say in the Sen- 
ate/' Sen. Clyde Hoey (D-NC), also 
a member of the Committee, said, 
"Naturally, I'd be disposed to favor 
Jackson over Black." , 

Sen, geoti Lucas tf>-Iu>, who has 
recently gone over completely to 
the camp of reaction, suggested a 
;olution.;' He would ask for ihe 
stgnation of both Black and 
ckson, which is like the old say- 
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ing^throwing the baby out 
the bath water. 

There is widespread agreement 
even among friends of Jacksortt 
that his disappointment at not 
being named Chief Justice was tha 
immediate cause of his outburst. 
But behind that pique is the deep 
cleavage between reaction, which 
Jackson represents, and the defense 
of the constitutional rights of the 
people, for which Black stands. In 
this struggle, the protection of 
independence and 
judiciary present itself 
gresslve objective. 



Black stands. In 

protection of tha 

integrity of t» 

itself as a prJ- 

_ I 










TJiLPfljcVlng'^nie twdii- 
1 Move Toward Reaction 

W7HAT ib behind the extraordinary outburst of Justice 
^* Jackson against Justice Black? 

Cleariy, far more than meets the eye in Jackson's 
statement The circumstance that one of the lawyers ap- 
pearing before the Supreme Court was a law partner of 
^ nmrnt^t^EZzy^FZ^ Justice Black be- 
fore 1927, does 
not explain it 

Only the politi- 
cal line-up in the 
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line 

country offers 

clue. 

Justice Black 
was appointed by 
Roosevelt as^part of his plan to bring some 
bfreath of liberalism into the Court at a time when the 
[natftm ws effptfhig important social changes. 

prem e Court was viewed as the weapon with 
•rhifcli the laborTTating reactionaries would use to knife 
|the social reforms demanded by th* country. Roosevelt 
had to do with the Court what Lincoln and Jackson 
^before him had had to do — challenge its power \o nullify 
;he national will. In vain did the big corporal dons and 
eir stooges cry out against "packing the Court," It was 
all too dearly that what they wanted was to have a 
urt packetLartth their own representatives, willing to 
^•cuttle -tfrgflNew JDgaL reforms. 

Propagandized Against Black 

The same kind of propaganda was launched against 
ltdge Black at the time of his appointment. His subse- 
»ent opinions proved him to be a more consistent fol- 
Twer of President Roosevelt's New Deal views than the 
ories t were willing to tolerate* 

The growing "crisis" in the Court was aggravated, 

>%eem& by the fact that it was spflit down the middle 

-■> j \ so-called liberal and conservative wings. This came 

£j \ head in the decision giving the miners portal-to- 

" t ml pay. Judge Black's decision won the case for the 

liAfs in a 5-4 vote. .v 

dge Jackson, a man ambitious to be the Chief 
e, led the opposing view. Today, he leads thF mjimuH 
st Black. 



iaitcoyed FDR PolkWt > *—__ 

It fa no aecret in the preaa that IT Slack goSTlEe 
•o-caHed conservative wing-factually noting toward re- 
action — will once again dominate the Court. The work of 
I Franklin Roosevelt will have been destroyed even as his 
, labor and foreign policies have been destroyed by the 
I Truman Administration, working ever closer to the line 
I of the Hoover Republicans, 

The present policies of the Government, in domestic 
and foreign policies, require a Court willing to approve 
neasores that cannot but limit, curtail and finally destroy 
lemoeratic liberties in the United States, 

Is the present move aimed at achieving such a Court 

eady to approve the militarization of the Uptiwi and 

prepare it for world imperialist dominationCIt ifwould 

Court and the^eeem that, this is exactly what is brewing behind the 

changing political ^^cenes. Thlfe is how the country should understan#these 

up in the^ominoua ri^ves which mean something quite different 

a from whatlithey seem to. 
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'Vupiulictable fewifl 

\^3»F ihe present term of tke 




__^ opened last uctober It was 
against a background of an «m«d wc 
exhibition in the- previous term «f 
hahrsplit reasoning, large-scale dis- 
regard of judicial precedents and 
frequent adjudication of important 
issues on a five-to-four division, 
Tliese trends eaused concern within 
as well as without the court. To 
quote Justice Roberts, 'it was re- 
grettable that in an era of doubt 
and uncertainty *"* • this court 
should now itself become the breeder 
of fresh doubt and conf union. '* 

It was hoped that widespread 
criticism might lead the jurist* to 
attempt to reach fewer decisions 
resting on the tenuous, base of one 
vote. The fact is, however, that with 
one more decision day remaining 
before the Summer recess, the ratio 
of such decisions this term— one in 
-eight— has been greater than in any 
other term in the last two decades 
or longer. The climax was reached 
this week when in one session, out of 
a score of adjudications, five showed 
a five-to-four split 

Of these five cases t£* most pub- 
lic interest is in the finding ordering 
the release of the 24 former leaders 
of the German-American Bund. Th* 
bundiats "had been convicted of 
counseling members of the Bund to 
evade the Selective Service Act, but 
the majority opinion by Justice 
Roberts held that "to counsel merely 
refusal is not made criminal by the 
act" /In contrast the minority 
opinion by Chief Justice Stone took 
[the stand that the defendants '"by 
counseling Bund members to refuse 
to » fln m i li tary dutyr n wiled 
avasion of military service/' 



sjad mRI^ ra*aap&g%rtfcs*wase 
isesms to hate hesa as Sssly spun 
m that in the patent case of Anthony 
Oamer, whose conviction on a 
«fcaita/o( team was ip^L 
} *w a five-to-foor dtviaton. Justice 
Jacfcsoa, who wroU the nOinf 
Ijhdea m the Oramar case, which 
maeuted the aonrt for the fbst 
time with the aypUcatlon of the 
! constitutional provision on trea- 
son, was with the minority in the 
Bund ease, Justloe Black, wiio was 
with th* minority la the Cramer 
case, joined the majority in the 
Bend case. 

Taking all the flve-to-four de- 

dsions so far rendered this term 

one thing stands out as clearly as 

ft has in other terms— there is evi- 

' dent no definite alignment of the 

Jurists, although Justices Black, 

' pfhglnt and Mumta saanarallv wil 

1 biound together. That holds mainlj 

STcertsin classifications of case* 




as; for example, those relating to 






the Sherman Act, when these three 
Jill invariably be together on the 
anti-trust side. In consequence of 
this situation the court, except as 
to a few broad issues, remains as 
unpredictable as ever it has been 
undei* the congeries of New 
appoAtees. ., 
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ie campaigned against Mayor 

ihe only connect ion was tlmt 

rners. 

Communist ? 

as a candidate against Mayor 

ket? 

■onnection with Miss Poyntz. 

with Carl Hacker, a former 

Labor Defense? 
■ line I ever heard the name. 
*her he was a member of the 

ot know him and this is the 
ned. 

that William L* Patterson. 
* secretary, was a member of 



utive secretary, Miss Damon, 



;in*r up on the organization 
onal chairman did you deter- 
»ofensc was ever, at any time, 
international Red Aid, with 

International Labor Defense 
before, my real information 

tense came to me as the or- 
tliese particular cases which 

other information on that 



v to clear up the record - 
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s t me ask you this question, 
lairman you did make some 

. You see^ after I became 
(h the distinct understand- 
.niization and still is a non- 

-tnnding? 
else. 

take the chairmanship? 
k r stood, 
id the governing board ? 

ring to have anything to do 
wonpolitical? 

wd nonpolitieal and its one 
\\1 rights wherever they are 



Mr. Thomas. What led you to make that request? There must 
have been some reason for it? 

Mr. Marcantonio. It is natural, Congressman, in having read any 
charges against the International Labor Defense Council that may 
havebeen made, it was only natural, may I say to my colleague. 

Mr. Thomas. I am not referring to today, but as of the time you 
made the statement. 
Mr. Marcantonio. Correct. 

The Chairman. Something must have led you to make such a state- 
ment. 

Mr, Marantonio. The reason I made the statement was simply be- 
cause we defend the right of a Communist to be a Communist; we 
i defend persons time and time again, charged with being Communists, 

| but I never lost an opportunity to assert and to reassert that the 

! organization was non-Communist. 

\ Mr. Thomas. Had you made any investigation as to whether it was 

Communist or not? 

Mr. Marcantonio. My investigation is right there; I am the pres- 
ident ; I run the organization. 
j The Chairman, You run the whole organization? 

Mr. Marcantonio. In accordance with the rules and bylaws and 
in accordance with the constitution of the order. In other words, 
1 I run the^ organization in the same sense that _Mr. Green runs the 

A, F. of L. and the President runs the United States, in accordance 
with the constitution and bylaws and regulations of the organization. 
Mr. Thomas. Who formulates the policies of the organization; the 
governing body? 

Mr. Marcantonio. Let me say this about the policies: There are 
very few policies formulated, because, if we are convinced of a per- 
son being framed, it is simply a question of getting in touch with a 
good lawyer to defend him. 

Mr. Thomas. You just assume he has been framed up and go 
ahead and employ a lawyer? 
1 Mr. Marcantonio. I said if we were convinced. 

Mr. Thomas. If you were convinced? 
Mr. Marcantonio. If we were convinced; yes. 
Mr. Thomas. Did you defend this fellow Strecker? 
Mr. Marcantonio. Strecker — the International Labor Defense de- 
feuded Strecker, 
» Mr. Thomas. Strecker was a Communist? 

^^^L Mr. Marcantonio. Certainly ; and tli eJSupreme Court agreed with 

*^3^r the position taken by the International l3ftTOrt}eiehse; and if it is 
; |F wrong, the ^"piTlttP n™ir+ i s wrong; if we were un-American, the 
Supreme Court is un-American. 

Mr. Thomas. Of course, personally, I think it was the poorest 
decision the Supreme Court ever made. 
The Chairman. Well, gentlemen, let us not try to settle that here, 
Mr. Marcantonio, Well, if you think Chief Justice Hughes is in 
error, it is a question of which one you are to accept, Mr. Chairman, 
Mr. Whitley. Mr. Chairman, there seems to be considerable ques- 
tion, in the mind of both Miss Damon, the executive secretary, and 
Congressman Marcantonio with reference to the subject of whether 
or not the International Labor Defense was ever affiliated with the 
Internationa] Red Aid. I think perhaps a few quotations from the 
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Mr. Mam /antonio. We had this in mind, we had this concrete situ- 
ation, in other words, of getting into airplane factories, and Nazis 
hanging around various places involving the national defense; in 
other words, where their activities were of an espionage character. 

The Chairman. Would that be true of Communists? 

Mr. Marcantonio, If tlie Communists were involved in espionage. 

The Chairman. Why did you not say - 

Mr. Marcantonio. If a Communist were involved in espionage, we 
would not defend him. We are not defending spies. 

The Chairman. Then why did not you say in the resolution 
"Communists" along with "Nazis" 1 

Mr. Marcantonio. I have been trying to explain that. That ques- 
tion came up before the national board and came up in connection 
with a specific proposition of a Nazi activity, and we said that Nazi 
activity involved espionage and would not come within the purview 
of our activities. The I. L. D. will not undertake the defense 
of any Nazi, Fascist, or any other, under those circumstances. In 
other words, it will not defend them or any other persons or organ- 
izations whose aims and activities are nutilabor and antidemocratic. 

The Chairman, It looks to me like that means what it says. 

Mr. Marcantonio. Exactly. 

The Chairman. Anybody whose aims are antidemocratic or anti- 
labor, regardless of what they engage in, you won't defend them? 

Mr. Marcantonio. We won't defend them if their activities are 
such — I was oresent at the time that resolution took nlace 

The Chairman. All w r e have is what you say in the resolution. 

Mr. Marcantonio. Many times we have lost these cases where we 
just have words and have the Supreme fourt interpret them. I am 
telling you just what happened. We will not — I will say once 
again — we will not defend anybody involved in an antidemocratic 
activity. By that I mean anything which is unlawful. And why do 
we mention Nazis? Because the Nazi constitution and the Fascist 
constitution came up, and we passed a resolution on that. But I go 
further: if a Communist is involved in an espionage activity, the 
International Labor Defense will not defend him. We will not de- 
fend an v bod v s 

Mr. Starnes. What about sabotage? 

Mr. Marcantonio. Sabotage includes espionage. It would include 
sabotage, certainly. 

Mr, Starnes. What about men who are guilty of murder? 

Mr. Marcantonio. If a man is accusea of murder, we will not 
defend murder cases. 

Mr. Starnes. I said guilty of murder. 

Mr. Marcantonio. Where are civil rights involved there? 

Mr. Starnes. What about men who are guilty of arson and the 
destruction of property? 

All" At A.TTf- A VrVTVYT/t Wd ADA VlV-kf n **k + lWllrt j^n^An/lni> mii-fif '"Pti m^A. n-nn 

no civil rights involved there. The answer is "No"; unless the man is 
filmed and we are convinced that they charge the man with arson 
simply because he happens to be a labor leader. In other words, like 
the Mooney case. 

Mr. Starnes, I said guilty of arson, 

Mr, Marcantonio, Just a moment; I want to get down to cases. 
I say where a man is charged with murder, and we are convinced he 
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is innocent of that murder, we are convinced he is charged with 
murder because of his labor activities, certainly we would defend him. 

Mi. Starves. Now, who is the supreme court of the I. L. DJ 

Mr. Marcantomo. We have no supreme court. We have a presi- 
dent, 

Mr. Starnes. Well, who is the man, or group of men, or women, 
in the organization that lays down the yardstick and decides whether 
it is undemocratic or antilabor? 

Mr. Mabcantonio. If it is the usual run of case, it is usually de- 
cided by myself; if there is a real policy question involved, it comes 
up before the governing board. We have had no such case since I 
have been president. 

Mr. Stabnes. Is it not a fact in the I. L. D,— well, I cannot ask 
that question, because you have confined it to your knowledge since 
1937, but I wanted to ask if it was not a fact that the I. L. D, had 
volunteered its services and stepped into cases and sought to inter- 
fere with the processes of the courts of this country, and if they had 
not attempted to influence, to browbeat, and intimidate the civil 
authorities of this country? 

Mr. Marcantonio. My answer is "No." 

Mr. Starnes. Never? !• 

Mr. Marcantonio. Never ; as far as I know ; and, furthermore, as 
I said before, we came into the De Jonge case, and th e foiptW) e f|nm * 
agreed with us, and the Strecher case 

Mr. Starnes. Was De Jonge a member on your board of directors? 

Mr. Marcantonio. I think lie is. We came into the De Jonge 
case 

Mr. Starnes. Is not the fact of the business this : That the reason 
the denouncing of communism has never been embodied in the resolu- 
tions adopted by the I. L. D., the fact that a resolution to that effect 
has the same chance as the proverbial snowball in the lower regions 
or ever bein^* considered and massed b v the I. L D. ? 

Mr, Marcantonio, As I say to you gentlemen, give us a case of 
one person deprived of democratic rights by the Communists, and I 
will give you my guaranty, if lie comes to us, he will be defended, 

Mr, Starnes. And, Mr. Marcantonio, since you have been a mem- 
ber, you have undertaken to defend the religious and political liber- 
ties of persons in the Soviet Union? 

Mr, Marcantonio. In the Soviet Union, in Alabama, or anywhere 
else. We have only had one case, and that was an American 
citizen 

Mr, Starnes, I want to say I subscribe wholeheartedly to the doc- 
trine Oi irccuorn Oi speecn and ireedoiii of the press, and that includes 
Communists, Fascists, Nazis, or whoever he is, if he is an American 
citizen; but I have an absolute aversion to some person who comes 
to this country as an agent of a foreign government and becomes a 
naturalized citizen in order to wrap himself in the Constitution 
and the Bill of Rights, to seek the destruction of this Government. 
And that is the reason I, and many other Americans, look with sus- 
picion on these various organizations- 
Mr. Marcantonio. And the gentleman's views on aliens and my 
views on aliens are not in accord. 

The Chairman. Let us not get into that discussion. 
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not fain I liar a> an attorney with the ease. On October 10 I appeared 
in court on his behalf, and on that day Judge Collins limited him to the 
State of New York. He said that lie could not go beyond the jurisdic- 
tion of the court unless he wanted to forfeit the $$0,000 bail. 

There are various fundamental questions of constitutional law that 
I think this committee, should be interested in, and that I want to 
test in the courts of New York. I was to appear in court on two 
motions this morning. I was to appear on a motion this morning in 
the Supreme CiHirJ -but I thought that it was my duty to come here 
before the committee. We have a lot of work to do. The district 
attorney of New York County has a large staff of stenographers and 
assistants who have been devoting practically all their time exclu- 
sively to the preparation of this case. Since this committee is a com- 
mittee on un-American activities, which, according to the booklet, 
or your documents. I understand is seeking to protect American tradi- 
tions and the American Constitution, I ask this committee— and 
some of you are lawyers — to appreciate the importance of our situa- 
tion. We have to fro to trial on an indictment containing 12 counts, 
all of them serious. The district attorney has seized all of the docu- 
ments'" which would help us in our preparation of the case. They 
have taken everything, including all of his books, and we must do 
what we can in this short time. 

The New York constitution contains a provision which holds the 
home sacred, the person sacred, and property sacred at all times; yet 
they seized all of these documents from Mr. Killings office. There is 
a new constitutional provision that was enacted in New York, at the 
last election, and I want to test that provision, 

Mr. Thomas, I d<> not think that this has anything to do with 
our proceeding here this morning. 

Mr. Sahrattno. Every hour that is Wing S]>ent down here, is an 
hour in which we are prevented from preparing tins man's case for 
trial, and I hope that tins committee, many of you being lawyers, 
will appreciate that. 

The Chairman. Welh you have made your point. 
Mr. Sabhatino. I ask that Mr. Kuhn be excused until NovenuVr* 
when the trial is over. 

The Chaibmax. The answer to that is that this committee will 
probably not lie in session after the trial of the case, or we will prob- 
ably not be in session here. Wp have many witnesses on the west 
must that we want to hear, and we feel that it is necessary to hear 
Mr. Kuhn now. With reference to preparation for the trial, we will be 
through here very shortly, and I do not think you will be prejudiced 
in that respect. You are already here, and in a short time we will be 
through, and yon can go back/ With reference to the trial in New 
York; I understand that the matters he will be questioned about here 
do not involve any criminal charges pending against him in New 
York; so he will not be prejudiced on that account. 

Mr. Sabratino, It is not that matter that we are worried about. 
1 have to prepare two motions today, and an hour here is an hour 
that we ton Id use fruitfully in New York in the preparation of our 
case. 

The Chairman*. The committee has considered the request, and we 
will proceed. 
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Mr. Kuhn. T can answer your question, 

Mr. Starnes. A]] right. 

Mr. Kihn. Do you have tc be a Catholic to go into the Knights- 
of Columbus? 

Mr. Starnes. T do not know. T am neither a Knights of Columbus 
nor a Catholic, 

Mr. KniN. All right, that answers the question, 

Mr, Starnes. Now, then, I want to know if this witness, who says 
that he is the head of a political organization in this country, can 
say whether it is true that his organization excludes from membership 
Negroes and Jews? 

Mr. Kuhn. We never exclude them 

Mr- Starnes. Do you exclude the.n? 

Mr. Kuhn. We do not take them in. 

Mr. Starnes. You refuse to take them in? 

Mr. Kuhn. Right, 

Mr. Starnes, Therefore, if the political philosophy of the bund 
became the dominant philosophy of the United States of America, 
Jews and Negroes would not have any right of representation in this 
country? 

Mr. Keegan. I object to that question. I believe in a decision of 
the Supreme Court of the United States with respect to a colored 
citizen of the Southern States who tried to become a member of the 
Democratic Party, where he was excluded, and appealed his case, 
the Supreme Court upheld the exclusion, The Democrats have already 
done that, 

Mr, Starnes, May I say that one of the members of that race is a 
Democratic Member of the House. 

Mr. Keegan. I was just referring to the fact that that principle 
has already been upheld by the Snjiremej^n j- 

Mr. Starnes. I am merely trying~to establish' what the purpose of 
this organization is; I am trying to ascertain the true purpose of 
this organization, and I am trying to ascertain, through the leader 
of the organization, whether he says they have a right to become 
a political element in this country, organize a political party to 
exclude others. 

The Chaifman. All right; let us proceed. 

Mr. Starnes. That is all for the time being. 

The Chairman. Mr. Voorhis, you had some questions. 

Mr. Voorhis. This paper which counsel objected to contains notices 
to which I would like to call attention: It has two notices signed 
by Fritz Kuhn in it, and it was photostated by the Library of Con- 
gress, and that is the paper in which reference is made to taking over 
the leadership of the Germans in America appears. 

Now I would like to ask you this question, Mr. Kuhn. Suppose the 
bund succeeded in organizing an effective political party, such as you 
had in mind here, what would be your answer to this question ; would 
you, in connection with its work, use the same tactics that were used 
in other nations -»■ 

Mr. Kuhn (interposing). Mr, Chairman, I think 

Mr. Voorhis (continuing) . By other German organizations ? 

Mr. Kuhn. That question is very unfair. 

Mr. Voorhis. Well, you can answer it "Yes" or "No/' 
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PEOPLE VS, PacLKVY, 

It is pointed out that in this case finger- 
prints fran states other than New lark were introduced 
as evidence in a novel fashion for the purpose of prov- 
ing previous felony convictions in order to establish 
basis for a habitual criminal charge against the defen- 
dant* 
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Very truly yourB, 




Ehclt-1 



Inspector ^ 
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JL 
late ptylal on 

Hut Department, ^efchnahee a preoe- 
dent which, If Attained br fl» Ovort 

[j of Appeal*, may aUhpllfy the procedure 
of oonTfcttnf fourth offendera through 
fingerprint rooorde made outside New 
*<nV*tetfL Heretofore the r*«, -a* 

£ laid down !r/ the Court of Appeals to i 
People TaVjteeee <2W N. T^ **}» baa 
bee* feat faction 4«2*b of the Cod* of 
Criminal Ttocedurt ha* to -gnpliotr 
tion to fingerprints taken in a foreign 
Jurisdiction. this aectlon provides that 
records of previous oouvlcUooa of per- 
eons whose fingerprint* -tarn identical 
With thoee of a defendant ihsll be pre- 
sumptive evidence of th» fact U fitch 
previous convictions. 

b the new ease. People vs. sss^Lsvt, 
the defendant ww convicted a* a fourth 
offender. Fingerprint evidence w*« of - 
fired to ihow two previous conviction* 
InftNew Tork, one each Ip Oregon and 
Ppniylvuia. Alio In evidence ikm a 
-pedigree atatctncnt" of the ecfioed 
taken when be era* indicted once before • 
Mid arraigned to the Court df 4ess> 
oral Icasloas* In this he 1* alleged to 
have acknowledged 1 two convictions to 
Wow York pus grasd Smso&v to Ste 

hi Maryland tor fetter?. - 

tn the face of this testimony, the ds» 
-fendaat atood mote. The Mai abort 
ntfed that •action 4*2* 
hie to hie case. The Appelate Division 
told* that thi* rultof we* 
Jh #o far aa the outside 

not hwe Wen advert** to nvJeae the 

^baffft Waa spiiWftod ft 



oaying that the **4e of proof 

and ejUbttehed Oto fMeV 

feat It* 

4»aW»»d ftttf*0 
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Dfeberal tturenu of *nuruti{jation 
United BtntBtjBfBnttmtnt of Sustir* 

March 6, 1943 



MEMORANDUM FOR TOE JXTRECTOR 

Re; AmiSSIBIUTI OF CONFESSIONS FHOU 
SUBJECTS IN CUSTODT PRIOR TO CQUUI 



I thought you would want to see Judge Holtzoff's 
opinions as to the procedures to be followed fcy the Bureau 
as a result of the IfcNabb and Anderson decisions in Supreme 
Court last Mondfigr without delay, and they are accordingly attached. 

He called Mr. yumford to his office to band it to him and 
at the time offered to be of ai>y further assistance possible, such as 
helping revise the waiver of custody form If you desired to follow 
his suggestion as contained In the latter portion of his memorandum. 
Tour deep appreciation for his expeditious study of this matter was, 
of course, conveyed to him* 

The waiver of custody foim is being studied along the lines 
Judge Holtsoff suggested and appropriate recommendations will be made 
to you in the immediate future concerning it and advice will be 
furnished the field* 



Mr. 
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DEPARTMENT OF JUSTICE 
March 5, 1943. 
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MEMORANDUM FOR HONORABLE J. EDGAR HOOVER 
DIRECTOR. KsDJ/RAJL BUREAU 01 XftYxi&TIGATIOH 

Re: McNabb v. United States , and 
Anderson v. United States. 



In accordance with Mr. Mumf ord* s request, I have 
closely examined the decisions handed down by the Supreme 
Court on March 1, 1943, in the cases of Benjamin McNabb 
and others v* United States , and M. C. Anderson and others v. 
United States , 

In each case the opinion was written by Mr* Justice 
Frankfurter, while Mr. Justice Reed dissented. Mr. Justice 
Rutledge took no part in the decision of either case, while 
\ Mr. Justice Jackson took no part in the decision of the 



q Anderson case. Consequently, the decision in the McNabb 
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case was by a vote of 7 to 1, and in the Anderson case by 

Each case involved the admissibility <Sf confessions. 
In the McNabb case the defendants had \>k\$l c<fiMrdc£al1&8 
murder in the second degree in the Unit<^UStates fti strict — 
Court for the Eastern District of Tennessee, tlffi^jvictim of 
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the murder being an Agent of the Alcohol Tax Unit of the 
Treasury Department. The case was investigated by the 
Alcohol Tax Unit. 

In the Anderson case the defendants were convicted 
of a conspiracy to damage property owned by the Tennessee 
Valley Authority, the specific offense being the dynamiting 
of power lines of the Tennessee Valley Authority. In the 
Anderson case the defendants were arrested by the local 
sheriff and made a confession to Agents of the Federal 
Bureau of Investigation while they were in the custody of 
the local sheriff and before they were arrested by the Agents 
and made Federal prisoners. 

In each case one of the principal items of evidence 
was the confession of the defendants. . In each instance the 
Supreme Court held thatte confession was inadmissible and 
reversed the conviction. In each of the two cases the court 
called attention to the statutes which require a prisoner 
after his arrest to be brought before a committing magistrate 
(U. S. Code, Title 5, Section 300 (a); Title 18, Section 595)- 
It should be observed in passing at this point that these 
statutes have always been construed as meaning that the 
prisoner must be brought before a committing magistrate 
within a reasonable time after arrest. The word "immediately" 
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used in the first of the above mentioned statutes is not 
to be applied in its literal sense , but is to be construed 
as meaning within a reasonable time or without unnecessary 
delay. This is a point that the court does not consider 
or discuss but assumes that under the circumstances of the 
cases before it, unreasonable delay in bringing the prisoners 
before a United States Commissioner in fact existed. 

It appears that in the McNabb case the prisoners 
were detained by the Alcohol Tax Agents, first in a detention 
room in the Federal building in Chatttanooga, and then in 
the local jail,atleast two days before they were brought before 
a commissioner. They were arrested at 3:00 o 1 clock on a 
Thursday morning and were in custody all of that day and 
all day Friday. It does not appear when they were taken be- 
fore a commissioner, but apparently their appearance before 
the commissioner did net take place before Saturday morning 
at the earliest. 

In the Anderson case the defendants were arrested 
by the sheriff on April 24, and were confined by him in the 
local T.M.C.A. for about six days before they were taken 
before a United States Commissioner. 

In its opinion in the McNabb case, the court emphasized 
the fact at two different points in the opinion that the 
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defendants were kept in the detention room for about 
fourteen hours where there was nothing they could sit 
or lie down on except the floor. The court also emphasized 
the fact that the defendants were men of little education 
and had never teen far away from home. 

In the Anderson case, the Court called attention 
to the fact that the prisoners were unlawfully held, sore 
for days, and subjected to long questioning in the hostile 
atmosphere of a feme. 11 company-dominated mining town. 

While on first reading the cases seem to hold that 
a confession is not admissible in evidence, if obtained 
from a defendant after his arrest and before he is brought 
before a committing magistrate, and if the interval between 
his arrest and his appearance before the magistrate is longer 
than it should have been under the circumstances, a more 
intensive study of the two opinions, however, casts consider- 
able doubt on this conclusion. It can hardly be said that 
the Court in a clear cut fashion goes as far as that because 
it calls attention to the fact in the MdNabb case that the 
defendants were not properly treated by the officers, in 
that they were held for fourteen hours in a room in which 
they could neither sit down or lie down except on the floor; 
and in the Anderson case the Court called attention to the 
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fact that the defendants were confined and questioned in 
a hostile atmosphere. There must have been some purpose 
in the court ! s calling attention to these circumstances. 
If they were absolutely irrelevant to its decision the 
Court either would not have brought them out, or else 
would have indicated that they were not pertinent to the 
result. 

The decisions may he construed, therefore, as 
holding that if a defendant is held too long before being 
brought before a commissioner under harsh and hostile 
circumstances and subjected to what may be considered as 
ill-treatment, then a confession obtained during such an 
interval will be inadmissible in evidence, even without 
proof of actual duress. It seems to me that it is impossible 
to determine actually what the court deoided in these cases, - 
whether it intended to enunciate the general broad proposition 
suggested above, or whether its decision is the more narrow 
one as just indicated. The opinions are somewhat ambiguous 
on that point. 

It does not seem to me that as a practical matter 
the Federal Bureau of Investigation is called upon to change 
its practice on the basis of these decisions. My understand- 
ing is that the Bureau always brings it© prisoners before a 
commissioner within a reasonable time, unless the prisoner 
in writing waives such appearance. 









If a defendant is arrested on a Saturday afternoon 
or Saturday evening, obviously it is sufficient compliance 
with the requirement to bring him before a commissioner on 
Monday morning. If a person is arrested on the afternoon 
or evening of any other day of the week, it would be suffi- 
cient to bring him before a commissioner on the morning 
following his arrest* If a person is arre&ted early in the 
morning, he would have a right to be brought before a com- 
missioner the same day, unless the arrest takes place at 
some point that is far distant from the nearest magistrate 
or for some other reason no magistrate is available that day. 

An additional question propounded to me by Mr. Kumford 
was whether a prisoner could waive the right to be brought 
before a commissioner and whether under such circumstances 
a confession made by him would be admissible in evidence* 
In my opinion this question should be answered in the affirma- 
tive. Every constitutional and legal right may be waived 
by the person to whom such right is accorded. For example, 
the Supreme Court has held that a defendant in a criminal 
case may waive the right of counsel; that he may waive the 
right to a trial by jury; that he may waive the privilege 
against self-incrimination; that he may waive the privilege 
against an unreasonable search and seizure, etc. It would 
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seem necessarily to follow that by the same token a de- 
fendant under arrest may waive his legal right to be 
taken promptly before a committing magistrate. Consequently, 
the practice of the Bureau of accepting written waivers from 
defendants in cases where such course appears desirable 
of his right to be taKen promptly before a United States 
commissioner , is entirely legal, ethical, and proper and is 
not inconsistent with anything stated by the Supreme Court 
in the McNabb and Anderson cases. In my opinion there is 
no reason why the use of such waivers should not be continued 
whenever the Bureau desires to use them and the defendant is 
desirous of signing one. 

I suggest, however, that the form of the waiver be 
revised and enlarged so as to provide in effect not only 
that the defendant submits to detention and is willing to 
remain in the custody of the Bureau, but also that he has been 
expressly informed of his right to be taken promptly before a 
United States commissioner and that he expressly and with 
knowledge of such right t waives it. There is, of course, a 
danger that some may claim that the defendant may have been 
over-awed into signing such a waiver. I suggest, therefore, 
that for the Bureau's protection, whenever it is feasible, the 
waiver should be witnessed by some person other than a Bureau 
agent. 






8« 





Manifestly, this will not always be practicable, but in 
any case in which it can be done without detriment to the 
case involved, it may prove helpful. It occurs to me, for 
example, that a physician who is used by the Bureau in such 
cases, ndght well act and sic^ as a witness to the waiver. 
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Re i Arrest, detention and Interrogation 
of Peraons in Casta Handled 07 the 
federal Bureau of Investigation 

Tha purposa of thia memorandum la to aet forth the rules, regulations 
and practlcea of the Federal Bureau of Investigation in the arrest, detention 
and intarrogatlon of peraons involved in criminal investigations* 



AR3EST 



bKn 



1* »th warrant* outstanding* 

Special Agents of the federal Bureau of Investigation are empowered 
by Section 300A, Title 5, United Statea Code, to serve warrants of aiTeat 
issued under the authority of the United Statea. Sections 2A and 23 of the 
Official Manual of Instructions of the Federal Bureau of Investigation, In 
the possession of all Special Agents, quote the above mentioned statute and 
provide by way of policy that in ordinary cases the warrants of arrest are 
actually served by the United Statea Uarshal after the subject has been located 
by FBI agents. In eoc* situations where a representative of the United 
States Varahal is not readily available Special Agents of the FBI actually 
arrest the subjects uneer the power granted in the above mentioned statute* 
In other instances local police authorities place the persons for whoti warrants 
of arrest in FBI cases h&ve been issued in State custody until a United States 
Marshal la available. 

2. Without warrants 

Special Agenta of the federal Bureau of Investigation ara enpoaered 
by Section 3O0A, Title 5* United States Code, to make arrests without warrants 
for Federal felonies in oaaea wtere the Agent has reasonable ground to believe 
the person arrested la guilty and where there Is a likelihood of his escaping 
before a warrant can b* obtained* 



*h^.* *»** ^. *»■ 



The policy and- practice of the FBI in aecuring the custody of persona 
against whom no warrant has been Issued when the requirements of Section 300 A, 
Title 5, United Statea Code, are set tfesand that where local authorities are 
requested to make the actual apprehension Federal prosecution must have been 
previously authorised by the United Statea Attorney. If a Special Agent is 
to make the actual apprehension himself he must obtain prior authority from 
Bureau headquarters unless an emergency situation exists requiring instan- 
taneous action. 



The above requirements are set fort ; 

anual of instructions* 



in Section 2c of the Official 
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^c:-:5TI0::iK3 OF Fi-.Tt3 ^S 

Khen It la desired to question a person In a case at a Federal Bureau 
of Investigation field Office , that person Is Invited to tbe Field Office. 
Tills questioning la based on his voluntas presence. Where he is to be question- 
ed more than a reasonable length of time he Is requested to elgn a written 
consent to remain In the field office or the place of questioning* Since this 
is a purely voluntary arrangement on the part of the person questioned and the 
circunatances vary in almost every situation, the form of oorxaent varies* 
In all Instances # however, the form of consent Includes a statement that it 
Is voluntarily given without threats, promises or durees of any kind. If 
the person being questioned voluntarily agrees to regain in a Bureau Field Of flee 
while outside investigation Is being conducted as a result of Information 
obtained from him, there le no general limitation of the length of time he may 
agree to remain* 

FROCKDUHE FDIUOTOD KHEHB PRISONER 

IS greER ARHEGT InIfB! PJST3DT 

i ^ ^~ 

1. Universal Rule 





The prisoner is always Imncdiately taken before the nearest United 
States Commissioner for arraignment. Idrediately, according to departmental 
Interpretation t ran emitted to this Bureau $ means the earliest practicable time 
when a United States Commissioner Is available* For example $ if a prisoner 
Is arrested after the nearest office of the United States Commissioner is closed 
for the day or the weekend, immediately Is taken to mean during the morning 
of the next business day* 

2* Exception 

The only exception to taking a prisoner before a United States 
Commissioner lmediately^ which la allowed by the rules of the FBI, la when 
a waiver of his sigfit to immediate arraignment has been voluntarily given In 
writing* The rules of the FBI require prior approval from headquarters in 
Washington before a Special Agent may Invoke this exception* 

There are two situations when such a waiver may be obtained.- One 
is where the pile oner is to be removed to another judicial district* The other 
is where the prisoner waives immediate arraignment in the district of prose- 
cution* 



(a) Approved "elver Forms for Removal 

Thtre are tw-> waiver foras officially issued by the FBI headquarters 
jur use in the field when it is desired to defer the arraignment of a prisoner 
subject to removal* These two forms have been approved by the Tepartm^nt 
and will be briefly discussed and attached hereto as exhibits. 



jor use 
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(1) Waiver of Removal Form No* FD-44 



^ 
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This fonn covers the situation where the United States Marshal is 
to effect the physical removal of the prisoner and after execution It is given 
to the United States Commissioner to use In lieu of a removal hearing ♦ 
In It the prisoner is Informed of the charge against him and he voluntarily 
waives a hearing before any court, Judge, Commissioner or Magistrate in connec- 
tion with removal and agrees to be removed to the district of prosecution without 
further objection. The prisoner states he signed this waiver without fear 
and without any favor or promise of reward* 

EXHIBIT W0« 1 * Salver of Removal Fbra Ho. PD-44. 



<*>^S 



aiver of Bemoval Form Ho* FD-8 



Thle fonn oovere the situation where Bureau Agents desire to physically 
remove the prisoner and it Is retained fay the FBI* In this fonn the prisoner 
states he his been informed he has the tight not to be removed fro* the judicial 
district in which he is taken into custody without first being arraigned 
and he waives that right* He freely consents and agrees to be removed by 
representatives of the Department of Justice in their discretion to any judicial 
district of the United States, either for the pufpese of questioning or for the 
purpose of bein^ held to answer any criminal charge. The prisoner states he 
executes the waiver wfthout any pressure, compulsion or coercion o£ any kind 
having been used* 

EXHIBIT N3# 2 - Waiver of Removal Form Eo» rD-fl » 

(b) Salver Form for Delayed Arraignment 
in the District of Prosecution 

The waiver form executed in situations where the prisoner is taken 
into custody in the district of prosecution has in the past included a statement 
that the prisoner has been advised of his right to be taken before a 
Commissioner but waives that right and consents to regain in the continuous 
custody of the FBI widlV Outside investigation is being conducted* The prisoner 
states this waiver is given voluntarily and not because of any threat, promise or 
duress of any kind and that such consent to delayed arraignment is not to be 
construed as an admission of guilt . . This fora contains the date and time 
signed. It has been generally witnessed by two witnesses * r 

There is attached a copy of a typical waiver of arraignment form 
referred to above which contains the limitation of seventy- two hours $ no longer 
than which the prisoner will be held without arraignment* It is recognised that 
acre limit should be placed in a waiver of this kind and seventy-two hours has 
been arrived at as a reasonable length of tine with T >epartnental approval. 
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Aa previously ataW the nrrai undent of a prlaaner In the auetody of 
the FBI it not delayed beyond the etetutory requirement exoept In unueual caaco 
vhere prior Bureau headquarter a 1 Approval haa been obtained, 4 It is generally 
naad in altuatlooa *ara tha aubjact taVr«n Into mwtody la the firat of a group 

wx vUEywtv Arum mum vmumuxw jjLiura^uuu am vewinvu xeao jii^ eo ffwoxiwani 
th* identity, *.ereabouta, and complicity nf other* in the eane erlne. the 
pallidly attendant on the arraigtrzent of mot a ptreon mould nil! lata etmngly 
acalnet the early auooaaaftil lamination of tfaa lnreatigation In queetloa. 



lhe MS la not a*ar* of nv jTntannM ifcer* a oast haa 
judicial interpretation that any nf tho valvar for|a mentioned nbovc or need 
In Bureau oaaea aro 111%*!. Coarchaa hava boon made of tho authorities without 
revealing any decided oaaa vftiloh interpret* any of tha ualvere ueed. 
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niwi reguro \o we qoeireiun ox wiewur a pereon am emivi 
tntlonal ilghte afforded bin, tho oeeoa bold that ba oan. lha valvar, of courae, 
must be voluntary and of axtreue importance la tho propoultlon that tha parson 
must knov tha right bo baa In ardor to legally naive it. 

there foliar a few dtatione on the general quection that Cbnatltutional 
right nay be wived. ^ 

The oaaa bX Balaton v. Cox, 123 fad. <3hd) 196, fifth Circuit Court of 

ba mlved, aa la vail nettled, they ara alao aubjoct to tho la gal jrinciplaa of 
Eate;pel. Than* ara oitad In thia oaaa tha following three Supreme Court ea^ae. 

Tha oaaa of Jdhneon va. Zertoat, JOA U.C # 450# bolda that aooueed haa tha 
right to naive tha naaiatanca of corneal* 



Iba oaaa of ration v, U.S. 2B1, U.S. 976, bolda that tha aocuaed nay mat 
tha right of trial by Jury even though tba Sixth taesvtaent to tha ConatituUon 
gparenteel tha rl^V of trial by Iwv. 

Jbe oaaa of llangun v. ftnnk, 377 0.8. X9$ bolda that tha acouaed nay 
mivc hla right to bo brought before tha Jury *ien a verdict la rendered In a 
criminal ~ — 



Iba oaaa of V.S # y. Banft, 772 I*d. 134, a dlatrlot oourt oaaa, bolda 
that a valvar of preliminary uaolnatlon before a Utoltod SUTtaa CoKtlaalonar by 
an aeouaad with fidl knoidod^e and appreciation of hie debt to have a preliminary 
bearing, will not be aat aalde fcy the oourt and a bearing orderad* 

Co^pua Jurla, at Volune 16, Section 565 (9) otataa * preliminary ena&c 

atlon la a peroomil rlijit or prlvilt|;e and accueod nay valvo it although oatce 

are not anting in ahioh the pr^etioo of paralttln^ a ualver bae been discontinued 
and aven oonsldared altnrethcr lnr»roi)cr. • 
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Tfilth regard to the legality of a prisoner waiving his right to an 
Immediate arraignment before a conndtting magistrate, the ease of Bishop v. Iaicy, 
et al, Court of Civil Appeals of Texas (1S99), 50 Southwestern Reporter 1029, 
holds that a prisoner way waive his statutory right to be promptly taken before 
a legist-rate after his arrest by consent to confinement pending an Investigation 
by police authorities* In this cast, a elty narwhal, after having been called 
to the scene of a burglary, arrested a suspect within two blocks who answered 
the general description of the burglar* Tide was at iiOO k.U. He was placed In 
the local jail* Before 9i00 A.M. the Bead aoming, February 12, 1893, the elty 
warshal gave the defendant the option of being iraedlately carried before a 
Magistrate or of regaining In the city prison until an Investigation could be 
Bade by the city sarshal and police officers to determine whether they would 
file a charge of burglary against the defendant* The defendant expressed his 
preference to regain and not to be arraigned. 

The case of Cannon v. American Indeanity Oovpaqy, Court of Civil 
Appeals of Texas, 1934* Southwestern Reporter, Second Series 815, whioh was 
a suit for false lxprleonaent, held that a prisoner could waive hie right to 
an early trial and cited the Bishop v. Lucy case supra and eeveral other Texas 
decisions* 



\r By memorandum dated March 5, 1949, Kr« Alexander Holtsoff interpreted 

the*}3ecislons of the UhitedStatesySupren^^Court in the cases of Benjamin 
\ Hctfabb tad others v. IftilteJ State j, and »• C.\ Anderson and others v. United 

States. .^> " 



5, 



in 



Kr. Holtsoff stated the court In each case called attention to the 
statutes which require a prisoner after his arrest to be brought before a 
carnal tting magistrate. (Section 300A, Title 5, United States Code)* Vr* 
Holtsoff stated that as a practical matter the FBI ie not called up on to change 
its practices on the basis of these decisions* His understanding, which Is 
correct , Is that the FBI always brings its prisoners before a Commissioner 
within a reasonable time unless the prisoner in writing waives such appearance. 

Mr. Holtsoff stated he believes the prisoner can legally waive his 
right to be brought before a Commissioner Imnfediately and a confession taken 
in the interim to t&. admissible*. ,Re states every Constitutional and legal 
right may be waived by the person to *om such a light is accorded and mentions 
that a defendant In a criminal case may waive the right of counsel, the right 
to a trial by jury and other rights* He says it w>uld necessarily follow that 
by the sane token m defendant under arrest may waive his legal right to be . 
taken promptly before a committing magistrate* Consequently, the practice 
of the FBI of acoeptli£ written waivers froa defendants, in eases where such 
course appears desirable, of his right to be taken pro^tly before a Commissioner 
is entirely legal, ethical and proper and is not inconsistent with anything stated 
by the Supreme Court in the KoTtebb sad Anderson cases* In Mr* Holtsoff *s 
opinion there Is no reason why the use of such waivers should not be continued 
if the defendant is desirous of signing one. 



L'r. Holtsoff suggested that the waiver provide In addition to other 
things that the r is oner be expressly inforaed of his right to be taken 
before a United States Connie sioner and that he expressly ani with knowledge 
of such right, waives It. 
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1. All WLMMMM 

t» iitfvM boo I004: roocajoUoci the pooalbtUtP of AIM attention* 
of ooreaa or Ittropar eonrtoet by ito A«a*ita Ohon iftt*rro$*tli%i prloctwra in Ita 
o«»to4y # 1% tout daovlopoti and aaforood annortm* niloa to «uun tt» oourto and 
jurivo t!*t oil otato*onW or oonfoartara* mdt by prlaanor* or rubjocto to it* 
icenta »n obtain*! tmrdjf ooltsitarOjr without ory jrooAa** or ferofttt otioWVor. 
It Km l«*e boon o oiriet ml* «fcot ooy *£«ttt oho Obtain* o eoofoorfioo by tho 
ooo of «un«M or third ongroa tnetioo **t*o*r o>*ll bo otat^rily elodsaotf «ltb 
pr«ji*dlco« 

fa»* of th* rulra ef tha Boraa* roKarvtliic tfc*o nuttor or* that tho 
|»riM*w?r a v *lX b* pn»r*Xr o*Mtttn*d by o pi:yel<dU» to rfatftmUwi »K*t b« la 1b 
good baalta and to troot M^< odnor ollnonti that he *l*U bo cuubi onefortabl*; 
that b* ahali bo ofromi «o*lo at imuit thro* t£swo dally idth focc of bit 
# oioo, twtaro «ra«d *d th to^lrtoo as to *heth*r ha eorlr«o food bt>toa*n nrOlr-j 
Vol h« a?*!! bo »ujU*d vith tobotoc 1/ r«£j*oW| tfot watar af.all bo ©*- 
ttrvC tho f-noflfior tftfipinftttyj tiAt tJsw fuc*,H*»,r# «f * r#*t re«m oro ovtilfctto 
«' <?r**rr «i«f mtj that *«l*a*"ftdl;fhr Oon^raii %*> rast tfctrlnj: tho tfa^j that 
bo la o.'iordod tho * voyttfdty *** *«jl« al«#j» at mghtf toot ot an/ tie.* n* 
«Wtto bo la \lrod acd omnto to ooooo u<trm>rir^ qtsoouciw bo la pomittod to 
*v»t, 9)jo i4»tali*>' nJkva eooorlac '** ctotantloti of f»rt cottcm or* sot oat to 
roation S-O of tho o^iloUl trfii Motooil of tnatrootltajn # )/o^uUco» art oloo 
Urn to ooouro *i*t the t**oof»*r otil art bo abia to lofUot ixtfw-. oIUmjt 
of on bUftsoif or upon «Ua>r» aj th whw bo aoto* In oootaot. 

Iha Mttld itflaao of tbo IMS: oro F^^vit^ o^tii oo>tottklon roolta to 
o%fo£U»ni t^a ottato^ of tbo rriooo*»ra« *h*rO ootontioo roooo oro axjt^p^otf 
ol'sii ooo/ortobla bodo anC ajfrepriatp Xlotm atvt bl«*«t«. Kho ciotail«<l ruloa 
oevcrlnt ttae <Jot*»U« iwoi taQlllUfm oro oat oat la focUao 2? of tho ofxlexal 
i'4'i looual of lootnwrttotoa. 

a* tmaXM vrUntmn 

«aaoti ft jfma* prlftetmr In In autUxty It 1* wKpdjnMi uvMt it **tr<*i W 
tn «ttMMSam(m ftt ftil Uim# w^ «h» mX»# ragftraStau tha »twn*ft tftttlw an Mi 
cut in d#teil in ftMttoi tn of th* of jtleUl r*» »*»**ai of Uwtrutitlo^* 2a? a 

fttWridotnM nl «H Uwn will hrr lunriwl* 

3o vitjoit^mitoe 0/ jjq^ 

l'n e.'dffif to null! y w nubgHNyen^ ^X^laft th*i ft ^rt^Twrr tn Vtm 
cuoNtfw^y of ttiv vjr. ^r.o; rHivlvcd Iwrm; nr trwi^ntit it 1# or»^i^r«<} **r.t ft 
felnat* a» m*ta>Jifr*1 la; tm w>int*iini^l tor #ftc!i p?ltKHwr r^tsat^iiw ftXA of the 
nrc< U t*currini; Jurist hijr *ifttHiU«9tv* tt»tft lAi rwnorOft ftvtnii thxit^e ftft tfc* 
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Um t\e priecner la fire* taken Into euatod»> the tiao ha I* eatanlned by * 
phyelelan, tha tint be U offared food, v» to 1m ie offered re»l f tha Una 

he la aliened aooeae to the raet roan, and the tine Id* euatody 1* w nm l m d 
and ta ahcau Aa a natter of fact it eovara praoUoally ovai* thing ehi* 
haproc* *11« a priaoner la lit ouatody, tha detailed rulae ret*rdlii£ the 
k*«Tlnc of the in*; ere act forth in Stotlen fit; of the offlolal r*3 textual of 
Inatroettone, 



ran ct 



'•TMCl iVr- 1 



ITrai.ttWar:*^. 



TH fgr flPBW 



Section W of tl« official fist Hamuli of Xnatraattona pwidee that 
absolutely no ana outside tha Bureau la p«m- ttad to interview prieonara In lie 
custody except upon prior authorisation frnfc Bureau baad^ertara in taut.mgton* 

Um fal haa alaaya incited tbai ita Amenta aerofoil}' abide by nora 
than ti;« sdrvUwn. le^sl r«<jUir«M--nta againat dureee «han interrogating subject* 
or prisoner*. fyedal J^ania era aaalduoutly instructed la their original 
training «hi<fc teeohlni,* or* oonalfttenUy reiterated, that eaerj affort must 
ba nade to avoid any justifiable ditto ay «ny defendant that inpropar, Ul- 
lage! or unethleal taotiee have bo*h need to abtain a eenfaaaion* lotion " 
28 <6) of tha ofxi<dal m Manual of fttlea and hagulatlona provide* dlaalaaal 
with prejurfioa for any enpXojwe aho ungagea in such pvaotloaa, and this aaoUon 
ta aat out verbatim 

•1 proper eonduat of anpl cyaoa of tha bureau by tha exatwla* 
of brutality, phyaiaal wioliaiea of any kind, duress, or in- 
timidation toward aubjeota of investlgationa or any prraona 
aoawetad abaaaadtb other than tha exaral** *f rucfc foroa aa 
any bo iMtoasaary to properly dafand tha p«r»an of Bureau 
rarmsantat&iraa fron violanoo, will ba puniahad by tha die- 
adsaal with prejudloe of tho enjloyw* pdlty of ruch oanduat, 
Jweignattona will not ba daoeptad.* 

bt*ct Kturnn a ma urtyyttiiiTTTC wrum 

Thar* ha* boon prepared, ai proved, and la in tha preeeaa of bains **»■ 
trifcutad to all invsstigativ* catployeaa, a bulletin calling attention to tha 're- 
cent deeiaiona of tha United ftata* rnprana Court in the oaea entitled "JJ»RaU> 
at al va. the thltad tutae" and tha oaea untitled %ite?3*U Oifton lotaaraon 
tt ti vc tLm United Ctatee.* Sdo bulletin radtarataa tha ebuolute naoeaaity 
o1 rtriot oor^liftnoa aiU* praviotta lnatruationa requiring f^oaial Agvnta to 
lnaedlatal^ taire all jfimtma arretted by than before a ematLttinfi offiear. 
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In th« Bl»Uio* Court of the 
United rt*w# 



Tor th» 



DUtrlct of 



I, the unfterfignffd, ath«r$td with violAtiig &ra« 



TltX» 






C.S.C,*., do hereby *&1to hearing before may aourt, judge, ooculseiovwr or 
&*gls trste In this 41 strict sad ell other proceedii^i for retortl thereflraa, 
mod a; rec ttst the judge of this district any forthwith Issue, sad the marshal 
execute, * *errmnt fcr-fcy resuirGl therefrom to the _ tiatriet of . 

to sxurwr tt,cr<* *j$' j^roceedii^fj be^ua in, or processes lsnuif^r fro*, th* 
District Court of the Cm 1*4 rtstes of the s«id dlstrlst sgsinst *ft* 

I »*l:e this milrer voluntarily sad not through fssr or because of spy 
fevor or j>rasl*# of reward. 

Slgaed st , ■ 194_. 




Witness 



\vriT37 KC. 1 - TTMvtrr of itaiovsl ton Hb- VUlt 






(Sate) 



^ 



Jp 4 having been first fully Informed by 

_, Special Agent of the Federal Bureau of Investigation 



of the Department of Justice , that I have the right not to be removed from 
the Judicial District in *hich I was taken into custody without being first 
arraigned before a duly authorised Judicial officer or magistrate and except 
by virtue of a warrant of removal Issued for that purpose , do hereby waive 
*r^f my right to be arraigned before a duly authorised judicial officer or 

isagistrate and my right not to be removed f*os the said judicial district 
except by virtue of a warrant of removal Issued for that purpose, and do 
hereby freely consent and agree that I pay be forthwith removed by rep re* 
sentatives of the Department of Justice In their discretion to any judicial 
district of the United States, either for the purpose of questioning or 
for the puiTp>ose of being held to answer any criminal charge* 

— H_ I a* executing this waiver and consent of my own free will, and 

without any pressure, compulsion or coercion of any kind whatsoever 

r i:e foregoing document eas read to ne before I signed it, and I 
^ fully uaCerstana its asanln^ -nci purport • 




Witnesses i 




t:X"i .IT Yj. 2 - . alver of Kcuoval Foiv Vo* FU-3« 
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If 



_, having been fully advised of my right to bo 



taken be for* a Conaieaioner, Judge or other committing nagistrate iaunediately 
for arralgnaent, do hereby consent to waive that right and to remain In the 
continuous custody of the Special Agents of the Federal Bureau of Investi~ 
gat ion j U* S» Department of Justice , while information furnished or to be 
furnished by me regarding any alleged violation of the laws of the United 
States is being verified but in no event longer than 72 hours fro;- the tine 
noted hereon* I give this consent of my own free will and accord, not 
because of a:iy titreat^UT prouAse laade tu ue, ana Sich consent on ay part 
is not to be construed as an admission 01 guilt In any manner whatsoever. 
This paper has been read to me and the rights referred to have been 
explained tome. I affix ^y signature below to evidence my agreement as 
set forth above* 



t3 



mn:ES5i 



Special Agent, FBI 

U* S* Kept, of Justice 
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3 - Typical aiver of Arrai^a^cnt i'om * 





^tei^^-^ 



JL.- ' A'. 
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•T^ < nv y gsiiaaaistt 



flr*t fiorloo X90 






tb# following oteenr*tione # euggetftlone* end toetrucUoM *» 
Outwitted* 

** uttirrmun or ffttwwtirfc tw** atrs* cmarxwaT 

Beoouee or the extract toportenoe to the Boreeu'e ijnreetigetioe 
operation*, your attention ie o&lled to the opinion of tfce flip rone Court 
en **rch Xp IV?, to tho oeee entitled 4ie»A£B et al *»♦ 1»: CH;«D SttWS." 



In thie eaeo, the Court ruled that oonfeseione efeltih hod boon tak« 
fron defendontr htl<' in euatody a period of 46 hoore without having boon 
delivered before * ott^ittinc ol floor oere # Vwroforo* lnafoltrlblc to eeidenoe. 
in eupjort of tW« deci»Ioei # tb© Court oltod the eer<wring etatutea ^hicfi 
Unit tfc* !onctlc*ut of rociorol offieere to wJco arrest* end thereafter ittodL&toly 
tftkioz the prlacner bo&re tho oonnltting oaeietrete. It *»« indicated that a 
etateacnt to^en frcn tho deftodact during the period yfasn tho orreatlng of fleer* 
ocro exoeedlng th#lr authority by holding th« without lefiel oonnltannt e*a i*- 
I«r#r # 

Ibe above oeee vne oltod m authority to tho 0*00 on titled miTQKMJt 
CITTj* *» t rcM ot al oe. Uff VUtlkT* fttWX # * deo'ded the eaae day to oMoh 
tlo def andante wore hold to eo^tody elx deye hy ototo authorities, but, during 
that period, wn qpoetioncd by federal offloere, reeulting to the oceoutlon 
of etnUoente agfttaot interert* -■ 
\. 

In roochli*; It* tfoolsloB, ttw Court opoetf loally ovorrolod tho 
Oor*ra»nV» contention that tbo ototoonnto should bo odstoolblo boosuoo Iboy 
woro voluntary* , 

In vi4w of tlmo doololan*, Z oonnot lapr-ooo upon.jou too otrc«lr 
th* noooosltgr for otilat coc* llmtoo with tho requlr«aot:t« of the oat of 4wm 
1B 193c, oatfcorltiiv Agents of tfato ftuoon to nnko orrott* ttot "porooM 
orrMtod «hiai b« t«wpdUt«3or tok«n boron • oowlttlog oflloor** 

V*rjr truly your; 






John Fdfiir liooror 
„.. ; ( Wnotor 

1 r-IiiTT fi*:. A • ftiroftu UuIX«tln to ftll Invoirtl^Ativo S^lc^oo* rtdtotvtinc 



EDGAR HOOVER 
ofetCTon 








CAGtlg 



Mebttat Bureau of Invrfitgattott 

SnitrJi ft airs Bepartmrttt of Justice 

Washington, B, Ot* 

Jfcrcft 16, 1943 
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CC-287 Mr 

* ~Mr 

Mr 

Mr 

Mr __ 

Mr. Nicholi JF~ 
Mr. Roian * 1\£r* 
Mr. Trtcy ' X 

Mr, Ctrsoo ^ 

Mr. Coff«y 

Mr. Htndop 

Mr* Krtm«r t 

Mr. McGulre 

Mr. Htrbo 

Mr. Quinn Tamm 

Ttlt. Room 

Mr, Ntue 



Miii B#«hin_ 

Miss G«ndy_ 



RE : ^CONFERENCE SELL IN OFFICE OF 
HENRI SWEINHAUT REGARDING THE 
UcNABB AND ANDERS ON WECISIQMS 
BT THEsSUPREME COURT " — ~~~7 ^ 

conference in 3enry\^weinhaut t s^\ L ^ m 

of theftlcNabb and^Anderson 
ure* in addition 1 xo Swetnhaut 
Louis B. Schwartz, 
ast three mentioned men 



i 



■i 



I attended a 
Office today relative to the effect 
decisions on Federal criminal procedu 
and myself, there were present 
George Dession, and Irvin Goldstein* The 



are from the Criminal Division* The following matters were discussed* 



1. POSSIBLE LEGISLATION 



w 



k 



y 



This idea was brought up by Schwarts , but it was pointed out 
that it would be almost impossible to design legislation to cover all 
the possibilities of arrest, detention and arraignment by the FBI or 
any other Federal investigative agency, and also that the Constitutional 
difficulties would be tremendous* 



2. THE CREATION OF SOME AGENCT IN TSE 
DEPARTMENT TO PASS UPON EACH CASE 



hh 




was against it on 
%n on the.Depart- 



Dession made this suggestion* 
the ground that it would throw too much 

went. It was also pointed out that the administrative detail involv e<i 
would be tremendous due to the volume of arrests, and it was the 
general concensus of opinion that such a plan would net be workable* 
The suggestion was then made that United States Attorneys or their 
Assistants attend the questioning of suspects and prisoners* I pointed 
out that this would be physically impossible in view of the fact that 
many times individuals are questioned at places where no Untied States 
Attorney is available. 

3* INSTRUCTIONS TO UNITED STATES ATTORNEYS ^ 




i^MV^V^der 
f all United! States! 
neys relative to the f**HftlJB^ »^. 

1ES DESTBOYED 
\$XW 6 1964 



Schwarts stated that the Attorney Gen 
that instructions must go out promptly t 

" ! \ - V- /■• . 



■*w—»' M m t i 



»*^" 



*je*m i- i j — li« 



l J 



Jlenorandum for Mr. Rosen - s - 

was a great deal of discussion on this point, particularly as to 
what instructions could be issued* It was generaly agreed that it 
would be impossible to attempt to define when a confessi on should 
be used and when not, and that the only safe procedure for the tive 
being would be for the Department to issue instructions in very 
general terms cautioning United States Attorneys to examine confessions 
with great care before attempting to use them in evidence. Sweinhaut 
stated that he would get in touch with ltr+ Tamm when the first draft \ 

of this circular was ready. • 

4. INSTRUCTIONS TO TBI ' ( 

Sweinhaut asked specifically what our problems were in ^ 

connection with these decisions. I pointed out that as to arraign- \ 

ments we have been following the dictates of the Statute and taking [^ 

individuals in custody before the committing officer immediately — \ 

and al$o following the Department 's interpretaii on thai the word jj 

immediately means as soon as is practical, depending upon the avail- £ 

ability of a committing officer. Sweinhaut was of the opinion that L, 

the right of arraignment was merely a personal privilege which could \\ 
be waived by the accused* Be did not think that these decisions went 
so far as to hold that arraignment is a duty on the part of the law 
enforcement officer which cannot be waived by a subject. 

Sweinhamb inquired as to the percentage of cases in which 

mm nmf>iLT* rnn^ot irtnt. T 4n7ri him +hrt+. in +h a ny*n+ m/i Vah^h * P *i/i» 

cases we secure voluntary statements which are of value not only to 
furnish leads in the case, but also as evidence in court. For this 
reason and also due to the problem presented relative to questioning 
suspects and subjects prior to arraignment, I told Sweinhaut that the 
Bureau is desirous of securing an early expression of the views of 
the Department as to the effect of these decisions on our procedure. 
At his .request I also pointed out generally the content_QjL$&e_memo- 
randum we a,efl£_ the Attorn e][_General p and he again requested that he be 
furnished with a copy of the sSVTi — If you agree, I will have a copy 
p repared for him. " ■ " ~ = " ' ^^ "" 

Sweinhaut said that he would have to give the matter con* 
siderable more thought before attempting to issue any instructions 

&r\ «• 4* It ^ On maaii "« /"i<**»V*+rt»j^j» rt ti /J Vm/^V aa^^/4 4hrt4 V *■ «4t Ji a mamm^^m** ^ 1* a 

Bureau will have to carry on with the already established procedures. 
He also indicated t that it would probably be necessary to have addi- 
tional conferences on this subject in the future. 

Respectfully, 

/ 




JOHN E?DGAk AOOVER 
DlfVECTOft 




%ZDB 
Call 10*30 AM 
Typed 12*00 M 



c o. 

Jfe&era! Bureau of Inuertigation 

Hnitrb 9tat*B Bepartment of justice 

tfa«tf inston, B* <J* 



CC-2BT 



||r^ Tolion 

fir' E, A, T«mm_ 

Mr. CU» 

Ur. GliTin 

Vr. Lidd 



>?2->e~ 



OT!vnpAwr>TTW rop 




Vr. Nichols^ 

llr. Rosen _ 

Mr. Tncy 

Coff#y_ 

Head on 

Kr*m*r_ 
McGulrt. 
Htrbo 



Qainn Timm , 
t. Room 
Nmi* 



Mr* Benry Schweinhaut of the J?tpartfttnt called 
to ingufrt i/ tko 5uroau vould not want to Aauo • 
roproaontatiuo prooont at a netting to be hold at 
2t30 PM today in hit of/too for tho purpoao o/ diacua* 
tfco uiolont impact on criminal lam enforcement tho doc 
tn tho MeWabb and Anderoon caaoo* 



it B«thm_ 
Uilt G«ndy_ 



ing 
ieione 



Tn reply to my inquiry, Mr. Schweinhaut eaid he ie working 
independently of Oecar Cox*e people and those of the Solicitor 
General 'a office, that, ae he eeee it, the problem ie one for 
hie off tee to think about. I remarked that the Attorney General 
told the other two officee to go into the matter, and that we 
eent to the Attorney General a four or five page memorandum 
of our viewe. Mr. Schweinhaut eaid he would like to hai^o a 
copy of thie memorandum for hie people* Be added he doee not 
know what will emerge from thie matter, but he feele he cannot 
eit idly by and have the bueineee of hie office traneacted 
by eomeone elee. 

I advieed Jfr* Schweinhaut that eomebody from the Bureau 
would come to the meeting tn hie office thie afternoon ot 
8*30 FM. 



7ery(truly yeure, 




tdward A.^Tami ' 
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tilGH COURT OKs SENTENCE 
JOF YAMASHITA,"6-2 VOTE 



1S&SHIKGTON, Feb. 4 <TJF).- 
The^l^ren^ Court today refuted 
to stay the Ranting «f Japanese 
Gtn. '^fuauuj/ usT^lxngshita as a wax 

criminal * 

It ruled that the doomed Tiger 
of Malaya" received a legal trial 
from the V. B. lliltiary Oommia- 
afcrn which sentenced him at Manila 
last Dec 7 and therefore refused 
lb intervene hi the ease. 
i Gen. Douglas MacArthur, as 
ibeater commander, will have the 
last Bay en the death sentence 



Tamaahita was convicted of con- 
damn* some 00,000 atrocities by his 
troop* during the conquest of the 
Philippines. 

The court, to a • to 2 opinion. 
Written by Chief Justice Harlan F\ 
Stone, endorsed the theory that the 
Ww* of war make a military com- 
mander responsible for atrocities 
committed toy his troops. Justices 
Frank Murphy, former TJ. S. Hlga 
Commissioner to the Philippines, 
and ^Uey B. Rutiedge dissented. 
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This ie a clipping from 
page ^ > of the 
DAILY W0BKER 

Date ryJ"*S~jf*€ 

Clipped at t. 
Government 




R3J:LL 




January B5, 1955 



HMORAWgUM FOR MR. TJttM 
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Attaobed hereto If a eopy of that portion of 
the Oangreaalonal Reoord de'ted January S4 P 1935, that 
pertolne to the rrodorlofc/MM (War Rlak Insurance). 
It wlU bo noted that the/leglelatlon haa no* paeead 
both Boueee of Oongreao by wnanlpooe vote./ 

Tbu will reoall thio le the e*^e tMt ■*% 
Beardalae advieed the Divlelon that the i?upi<on» Court 
of the United Statee tu withholding ite/dtpieion in 
order that Initiation sight ba put through Oongreaa 
to keep on the dooket a nuaber of War Riek Insurance 
oaaee which otherwlae would be diaaleaed baoauaa of 
a lack of a legal disagreement which le pro Tided for 
In the World War Veteran** Aot. 

Br thie leglelatlon, the DWlelon all! be 
called upon to investigate additional War Rlak In- 
auranoe oaaea. The ultimate auaber aay run to 
considerable, Inaaueh aa oaaea alraady di sad seed 
for a lack of a legal flleagreeaent, say be raflled 
within ninety daya fron the >aaeage of thla aet f and 
If the legi elation had not been paeead, at laaat 
eeveral thouaaad aulta would have been diaaleaed 
without prejudice, aa being prematurely brought 
baoauaa ao valid Olaagreoaent had boon watered . If 
thie had resulted. It le believed fully fifty per- 
eant of then would not have boon raflled. 

■aapaetfuUy, 






• !• 7oa»ph. ' 



ft. B. Jo«»ph 



j;,:. 30 i&35 
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XXCHPT IROH SB ODKORBSSIOHAX UOOBS 
IUTXD JAHUAHT 84, 1956, FBtTHHINQ TO 
tHX IBXDCRICK GASB (WAR BXflK IHOTRHK») 



•MR* HiRRISOH. *r* President, I desire to brine to the attention 
of the Bona to a joint reeolutlon reported unanlmoualy yeetorday 
by the finance Committee and whloh le now on the calendar • Bie 
joint resolution paaeed the Bouee unanlmoualy* It ie with reference 
to olarlfylng the definition of disagreement In aaotion 19 , World 
War Veterans* Act, 1924, ae asttnded* It affeote a great number 
of eervice men in the praaantation of their claims* It would 
permit the el aims to go to trial, and the mattere involved to be 
oleared up« A eaae went to the Supreme Court and the Veterans 1 
Adminletration and the Solicitor General of the Department of 
Xuatioe thought the matter ao Important that an arrangement wae 
made in the Buprmnc Court for the poetponcment of the case until 
legi elation oould be enaoted by Congrees clarifying the particular 
point involved* 

*lffi* JOHNSON* Mr* President, oan the Senator etate in just a few 
sentence e the difficulty which has arlean and which le e ought to 
be eorreoted by the joint reeolutionf 

■MR. HAHBI8CN* Before I ask unanlmoue eoneent for the Immediate 
eonelderatlon of the joint raeoiution, I will make a brief atate~ 
ment ae to Ite purpoaee* 

Suit on a contract of war-risk iuuranoe may be filed under the 
aot of July 8, 19SO, only after a dleagreemcnt axiete between the 
olalmant and the Yet crane 9 Administration* The Administrator 
of Veterans f Affaire, in conformity with an opinion of the Acting 
Attorney Qeneral of September 14 f 1931, delegated authority to 
finally deny elalme eo aa to create the required di eagre ement to 
what le called the f Ineuranoe Claims Council of the Veterans 1 
Admlnletratlon* 9 Whan that council denied a claim the claimant 
was notified of the denial and definitely told that that was 
sufficient die agreement on which to file suit* Hundrede of eaaee 
went to suit and judffnent on thle kind of denial and Acre the 
judgment e were against the Government these judgmante have been 
paid* There are now pending in the court e about 6,000 suite on 
war-rick lneuranoe and about 90 peroant have thle came kind of 
denial* 



7 / /' 
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In a eaae which arose In tha district court In Arkansas the auoetion 
i of the ouffieieney of this kind of a dieagreement was raised and 

i. ] the court bald that there waa no dleagre«ent* Appeal to the 

_ * Circuit Court of Appeals of the mghtb Oireult ?ai taken and that 

t f court certified tha question to tha Supremo Court Of tha United 

Static, that eaae ff John E. Frederick against tha United 8tatee 9 
le now pending In the Supreme Court • Motion io defer deeleion aae 
~~ filed by the Government with the promice to the Supreme Court 

^ -^ that legislation would be aought to enact Into law the practice 

J * and procedure followed by tha Teterane* Administration* thie 

reeolutlon will make good the pramiaee which were made to theaa 
Teterane and on wfolch the Tatar ana acted. In cddltlon, It will 
^^___ permit reinstatement of similar eaaes which were dlmoiased and 

~~ ' in Aich the judgments of dismiesal have beccoe final. There 

ere about 100 such oases. Further, since it settles by law the 
practice followed by tha Veterane* Administration, It will 
pemit the Veterans 1 Administration to proceed in lte adjudi- 
cation of approximately 20 , 000 eaaes in which ineu ranee is 
being claimed* 

/? While tha joint reeolutlon will protect the eaaes In court and 

\ : will permit men to accept aa final tha denial of their elalna 

^ by tha Incur anoa Clalma Council of tha Teterane' Adminletration, 

which le delegated authority to ao act by tha Adminletrator f It 
will In no way deprive the veteran of tha right of appeal io the 
Afeinletrator If he doee not care to accept tha eubordlnate 
denial aa final* 

In other words 9 this la a measure tfileh tha Teterane* Admlnie- 
tratlon favors in order to remove the ambiguity now existing* 
It will help a great number of World War veterans and ex-eervlec 






■MR* J0HK30H. Aa I under stand tha Senator , the whole design of the 
measure ie to eliminate a technicality which has wrought in* 
just ices in veterans* caaeat 

"MR. HARRISON. The Senetor is absolutely right* 

"MR. JOHNSON* I here no objection* 

"MR. HARRI8QH* I ask unanimous oonsent for the immediate oon- 
alderation of the joint resolution* 

"There being no objection, the Senate proceeded to consider th* 
resolution (H. J. Res* 112) to clarify the definition of dl' 



i 
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In a action 19 f lor Id lar Yaterane* Act, 1924 f aa amended, whloh had 
bean report ad without amendment ftom the Comlttaa on finance, and 
whieh was raad aa follow; 

Rssolrsd, etc., That a denial of a claim for Insurance by 
the Admin i at rat or of Tatar ana 9 Affairs or any employe • or 
agency of the Veterans 9 Administration heretofore or here- 
after designated therefor by the Administrator ahall 
conetitute a disagreement for the purposes of sa ction 19 
of the World War Tstsrane* Aot t 1924 f as amended (U. &• C# t 
Bupp. YII t title 38, sec* 445). Ala resolution le mads 
effectlya aa of July S f 1930 1 and rti all apply to all 
suits now pending against the United States under the 
pro vie ions of seotlon 19 of the World War Veterans' Act, 
19£4, as amended, and any suit which has been dismissed 
solely on the ground that a denial aa described in this 
resolution did not constitute a disagreement as defined 
by section 19 may be reinstated within 3 months from the 
date of enactment of this resolution. 

Iffi. McNAHY. Mr. President , may I ask the Sanator from Mississippi 
if the eouolttee was unanimous in its report? 



"MR. HARRISON* It was unanimous, furthermore, the joint resolution 
was passed unanlmouely by the House of Representatives. 

*VR* ROBINSON* I understood tha Sam tor to aay the measure Is 
raaonaandad by the Yet arena 9 Admini strati on? 



■HR # HARRISON* Taa; and action ought to be taken speedily beoause 
of the large number of oases tftioh are being held up. 

"1HK PRXSISINO OFFICER, the joint resolution la open to amendment* 
If there be no amantaenta, tha question la on tha third reading 
of tha joint resolution, 

"Tha joint resolution was ordared to a third reading, raad tha third 
tlma, and peeeed." 
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ATTORNEYS AT LAW 
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Hon. J, B. Keenan, 
Ass l t. Atty. General, 
Washington, D.C. 

Dear sir: 



.. .... f r- v. cu/^. VY^ 
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I have felt a keen interest in the efforts that are being 
made to suppress the criminal of the interstate type, and I am en- 
closing copy of a letter written to Professor Moley, Assistant Sec* 
retary of State, which gives the results of mj study of thdrExtrad: 
jtion Clause of the Constitution as the b6sis of a national agency - 
with power to apprehend and deliver up^rugiiives from Justice, witl 
incidental power to arrest Federal offenders and share with local 
authorities the work of crime detection. 

The letter contains my suggestions at length and I shall 
not repeat them. Because of your connection with the work and my 
interest in it, I am sending the copy to you. I do not assume the 
attitude of knowing it all, and do not speak with authority on the 
subject, but wanted to bring the proposals before you for your 
consideration. If there is anything I could do to aid, I should b< 
pleased to have the opportunity of service. 
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Very truly yours, 



b^ 
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ME'JICRAHDUM OF AUTHOBIIlfiS UPOS EjCTRADrilCH* 



nea V Tobin, 240 U.S. 127, 60 L.«d«562t 

In tho a eve ease a person was extradited from one State to 
other, and after Ms release in the latter State , a demand for Ms 
tradition to the f crmer State was made, to answer to another charge 
sroin* He contested the requisition demand upon the ground that he 
i not leave the first State voluntarily, and therefore did not flee 
an justice) tout the Court held him to he a fugitive from justice ,and 
iered Ma extradited*. The case Is Important because of its discussion 
congressional powers* I quote from page 564, 60i}.edt 



.564t 



For tho pur-pose of the solution of the inquiry under this 
heading, we treat the following propositlonsYas beyond question: 

rition, 



(afrhat prior to the adoption of t h e C o n s ti tution, fugitives 
from justice were surrendered between the State* conformably to 
ehat were deemed to be the cont£eii&tg prlnclpxeV of comity. (Ken- 
tucky v.Dennison,24 How*66, VSy, 102^0.6 L.ed.717,727f 2 Moore, 
Extradition snd Interstate 8£naiti on 9 bp 820 ,et seq)« 

(b) That it was Intended bj\^>be provision of the Constitution 
to fully embrace, or rather qoN; onfir authority upon Congress 
to dea l with the subject* . Pri&g V Pennsylvania, 16 *'et«539. 



10 L.ed.l060f 

16 *all 366. 

51 L.ed.161, 27 , 



060 1 Kentuck^-v-§eiiMsoh|*upraj T aylor v Taint er, 
16 «>all 366,21 L.ed»B&7| App^yard V^Iasaaobusetts, 203 US 



(c) That the Act 
Stat .1013, see .10 
ing the subject 1 
that its prorleions 
they 



as 




•Bop.12d.A7 Affl.Cj3is.1073, 



22C, 



Prigg 
Dennl 
US 70 
148 U 




(now fcAvlsed Statutes ,*ec.5£78,Comp, 
was enacted for the purpose of cant roll* 
was deemed wise to do so, snd 
ded to be dominant, snd, so far 
and exclusive of State authority , 



16 rat.538, 1Q t,ed«1060} Kentucky v« 
,106, 16 L.ed.728j Hahan v.Justtoc,127 
a Sup.Ct, Rep. 1204 f Lsscellos v. Georgia, 
49 9 13 Sup »Ct .Rep. 687. 






.565 1 (Coatlnafog j "l e^re thus brought to the remaining heading whloh 
1st SeooniiS«IZXwough the order for rendition was not In con- 
flict, either expressly or by necessary implicat ion,wlth any of 
the provisions of the Constitution or statute, was it neverthe- 
less void under the circumstances because it dealt with a sub- 
ject with which it Was beyond the power of the State mto deal, 
and which was therefore brought, as the result of the adoption 
of the statute .wltMn exclusive Federal control,although no 
provision dealing with such subject is found in the statute? To 
appreciate this question, the proposition relied upon needs to 
be accurately stated ♦It is thist 

"The Constitution provides for the rendition to a State of a 
person .ho shall have fled from justice and be found in another 
State; that is, for the surrender by the State in vhloh the 
fu£i [ ive is found .This, It is oonceded ,w ould cover tho ease and 
sustain the authority exercised ,as tho accused was a fugitive 
from the justice of Georgia f and wr.s found in Texas. But 
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the proposition Insists that tho statute is not as broad aa the 
Constitution, since it proiddes not for the surrender of tho fugi- 
tive -jy the State In which he is found, but only for his surrender 
by the State into which he hat fled, thue leaving- unp- ovidod for the 
case of a fugitive who is found la a State, but who has not fled into 
such State, because broq$vt into such State Involuntarily by a requisi- 
tion from anot^r. And the argument is supported by the contention 
that, as the statute exercises the power conferred by the Constitution 
and is exclusive , it occupies the ^ole field and prohibits all S^ate 
action evo, upon a subject for which the Statute lias not provided, and 
which therefore in no Banner conns within its express tense* 

But we are of the opinion that the contention roHs upon a mistaken 

premie and unwarranted 3? extends the scope of the decided cases upon 

WMch it relien* The first, because it err one eudLjjt assumes that Al- 



though the statute loaves a subject orith which tttare was power te doal 

■ s ainhq.n 
area out of any possible State action* And th e s e 



unprovided for* it therefore took all xuattnr. 



mi 



such unprovided 
bocruso, vhile 
it is undoibtedLy true that in the c&aas-reliod updnH Kentucky v 
Dennis on, supra Roberts v Rellly, U6^w-BQ>.2 L.ed.b44>, 6 Sup.Ct.Rep. 
291; Hyatt v Hew Yorlf, 168 US G91 # /i7 L.ed-$67, 23 3up.Ct.Rep.456, 12 
Am.Crim.Rep»3U) the exclusive character off ; the legislation embodied 
in the statute was recognised, th^se casasy when rightly construed, 
go no further than to establish s^oxcigjifon fry tho statute of all 
S tate action from the irattera for ^IchXhe statute oxpr-asly or by 
necessary implication provide^^ T"" \ < 

Fg.566l (Continuing) "He^reaaoa isN^ugcea^ed , nor have we bean able to 
discover an/, to eusttik/the assumption that the framers of the statute 
in not making its provisions coterminous with the power granted by the 
Constitution, did so fA« the purpose /of leaving the subject, se far rs 
unprovided for, beyond the operation/ of any legal authority whatever , 
at*e or National* On the\)^trary^,*hen the situation *'ith which the 
Statute dealt ^C^o^mplatojdr -tutfrefi.sona^le assumption is that by 
the omisfiionAoextend the statute to the full limits of constitutional 




Roberts v. BelU^^-tid V.S.94, 29 L.ed.544, l.c.548i 



Pg.348t That constitutional provision deo lares ttoat *a person charged 
in any Stste with trees on, felony or other crime, who shall flee 
from justice and be found in another State , shall, on demand of 
the executive authority of the 3tato f rira -fcich Xt& fled, be de- 
livered up te the state having jurisdiction of the crime" .Art. 
lv*», see .2, clause 2 /There is no ojgrens grant to Congress of 

' this provision/ find it Is not in 



l egislative patfer to execute" 
its nature self -execu ting % 



> 



v^l 



^>\t ft conta.tporary construction, 
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tained In the Act of 1793 , 1 Stat.at L # 3Q2, ever since con- 
tinued In force, and nov embodied In sections 5278 end 5279 
of the Eevisod Statutes, h s established the validity of 
Its legislation on the subject* "This duty of providing 
by law*, said Chief justice Taney, delivering the opinion 
of the Court in Kentucky v D^nnison, 24 How»104 (65 U # s*, 
bk, 16 Iued/717,72B ) $ "the regulations necessary to carry 
this cos tact Into execution- ? v *x the saiture of the dutr** 
and the object in view, was manifestly devolved upon Con- 
gress, for if it was left to the States,each State mi#it 
require different proof to authenticate the judicial proceed- 
lngs upon vhich the demand was founded, and as t he duty of the 
Governor of the State ^here the fugitive ^as found la, in 
such cages j naroty "ialnlsteilal/ wlthoutithe right to exer- 
cise either executive or judicial discretion, he coald not 
lav/fully issue a warrant to arrest an in<uvidual without a 
law of the State or of C ogress to author* re it** 

Appleyard v Massachusetts, 203 P+S.Zgkj ^tETT^ e di l^^ l»o«163i 




*C*1S3I *a person charged by indiotmSirtr©*/by aff idaH^> beforo a magis- 
trate with the commission yrlfiiitn a\State of a crime covered 
by ifea laws, and who, aftw the daw of the coimriaflion of such 
crime, loaves the &tate<«o matter/E6r w ket purpose or motive- 
nor under what belief-befc^!*s,fix4r the time of such le*viiy* # 
and vlthin the moaning of Ka^C^ilstltutiozi end the laws of the 
CnitedStatoe, a fuf. iiJLv$. froX justice, and if found in *i other 
Stace ^ust be deli^*WT^^.by''th* Governor of such state to 
the srate whose/laws an alXe£e<K)fc have been violated, on the 
production of scu6h indie tm©M or affidavit, certified as authen- 
tic by the ^oveWnor of the ^tate from which the accused de- 
parted* 3u& ia Ithe command laf the supreme law of the land^ 
*hich may not be\dis regarded/by any State* 



^ _ on relating to fugitiv*s from ^us* 

the hlstory^of Its adoption will show, is in the 



''The co*rfSCfir*ion 

tice 

natu&tf of a treaty' stipulation entered into for thy purpose 

of Aecuring a pr\&pt and efficient administration of the 

criminal laws of I the several fctatea, an object of the first 



con 




_ and which each 

oundyfyi' fidelity to the Constitution to recognize* 
r^rous enforcement of that stipulation Is- vital 



A, 

to the "hapewrtiy and welfare of the States r *nd while a State 
should taio cars. within the limits of the law. that the rirfita 
of its people are protected ajjains t Illegal action,the_Juttt z 
clal authorities of the Union staonld equally tales care that~ 
th e pr ov is 1 qns of the" C on s ti tu 1 1 on be not so na"r r ow ly int er«» 
rreted as to ITnabie * 'off sndai^ sg^nsY tfto b^s of Q^Hte Co 
find a permanent asylum In the territory. of another 3tal*e» 

"in Roherts v. Hell 17,116 U,S # fco, 95,97, 29 L.©d,544,540, 6 
Sup*Ct*Kept2yi # this Court said thrt tiie Act of Congress, sec. 
5273 of the Revised Statutes, made It t^e cVty of ihe executive 
authority of the State in which is found a person charged with 
crime against the laws of ^mother State, and who has flad frost 



% 



) 



/ 
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Its juatice,to cause the arrest of the alleged fugitive 
from juetlca whenever the executive authority of any State 
demands such person as a fugitive from just ice, and produces 
a copy of an indictment found, or affidavit n^do before a 
magistrate of any State, chaining the person demanded with 
havli£ committed a crime the rein, certified as authentic 

MJ tUJU ^-VV^AjLIV*- V»~ ViUVA AAA** £>-!.« fc,*«LU9 VA ^1Q «U»WW A A ^Ui 

whence the person so charged has fled* It must appear ,ther^ 
fore,to the Governor of the Sta e to whom such a demmd is 
presented, before he can lmsrfuHy comply with it, fir at, that 
the person dejaand is substantially charged with a crime 
against the laws of the State from wKtce justice he is al- 
leged to have fled, by an lndictaont or ai affidavit certi- 
fied as authentic by the Governor of | the State making the 
demand ,and^econd, that the person deiUDded is a fugitive 

ffhich oakes the demand* The /irat jef-^ttjese pre-requlsitea 
is a question of law, and is Gl^ay"s~op^: upon the face of the 
papers to judicial inqiiii^i^QpplicaUl>n\for a die chaise 
under a writ of habeas jr^pusV frhe tsecona }M a question of 
fact vJhlch the Oovernp^/ of tha qtate upon whoa me demand 
la nade ou3t decide ^mpon such eyidenoe as he uay deem satis- 
factor s^T" *~~ 




Illinois, ex rol.i T cIUchcls^T7?mxe$, ^C(MJ . 6 . 100 ,52 L # cd«121,l # c»125i 

Pg»l25: "One arrested *i*jfheld as 2v\fugJ^>i)re from justice ia entitled, 
of ritht,upon Habeas corpusUto question the lawfullnees of 
his arrest and! imprisonment I showing by competent evidence, as 
a ground for hid release, that he vrus not. within the meaning of 
the Constutltioki sn& laws &l the United States, a fugitive 
from th^^wit ice N ^^ headbanding State, and thereby overcome 
the prtfjrajrbron td^-the^^ohtrar/ arising from the face of the 
extr^tltion warrant #«**-jh.^h* 



i 



ther the a) 
Lee may, so 
are conci 



ind is 



Is 



red 



ged criirdnal is or is not such fugitive froa 
r as 1he Constitution aid laws of the United 
ned, be determined by the executive upon whom 
de in such way as he deems satiefactory, and 
to demand proof apart from requisition papers 



from the demanding State »that the accused Is a fugitive from 
Justie«*e : 

Lascelles v Georgia, 148 U«S*541, 37 L t ad t 549 t l # c.551t 

Pg»551i tl ?_he sols object of the rrovlsion of the Constitution end the 

Act of Congress to carry it into effect la to secure the surren- 
der of persons accused of erluie, jtlio have fled from fcho Justice 
of a 5tat3 a whose laws they are charged with vloIaFine» Relther 
the Constitution, nor tfce Act of Congress providing for the 
rendition of fugit yes upon proper requisitions being made, con- 
rers , either ezprosaay or by iiapiication,jii^ right or privilege 
upon such fugitives under and by virtue of whidi they can assert, 
ir the State to \ihich they ere returned, exemption from 
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trial for any criminal act dene therein* Ho purpose or 
intention is manifested to afford them any imi*inity or 
protection from trial and punishment for any <f fenset 
oonsnitted in the State from whicla they flee* On the contary, 
the provision! of both the Constitution ^nd the statute 
extends to all crimes and offenses punishable by the laws of 
the ^tate where the act is done • (Kentucky v Dennlaon, 65 
TJ3 24 Hot »d6» 101, 108 , 16 L.ed # 7l7, 7271 3x parte Keggee, 
114 U.3,<542, 29 L«ed,250)» 




AD7H0RITX TO KHPORCS CONGRjBSSIONAII POTCRa B2T 
CHIMIHAI. EHPORCHMBJff ACTS AKD E™ES ( 



U # S» v Fox, 95 U % S.G72, 24 L*ed»33tt, l«e*54Ci 



?g#540: 



" Any act comnitted with a 
of Congress passed in the 



of fruuAilently aecurt 
may properly be nude an 
But an aot cennitted wit 
bad purpose , or whether 1 




^ding the T^rA* lotion 
!of any of its powers, o* 
s of such legislation, 
Inst the United States* 
/vhethor for a good or a 
'/honest or a criminal intent. 



cannot be nndo an j^f^SiS^^cja'ini^ the United State a . unless 



It huve some r e 
or to sixy matE 
An act not hav 
the State a lorn 

See,also U.S T.Hall, 9S 
Ccngro s^*^-^ke 
of f e n &C-ir&TtrlB 





gxephAlon off a power of Congress 
jurl&Alc lion of tne Unite d atatjj a^ 



at ion ia one in respect to which 



•ad .130, where the pov;er of 
fnt of pension exoney a Federal 



COPY i. 




Koi-oi hlwhoni »i~oa 

•AtNT louis August 9 9 1933 • 



Hon, Raymond B« Holey* 
Assistant Secretary of State, 
Washington, D.0« 

May Prof, am ley i 



- — ~ a 



A little more than a yesr ago my attention was directed to 
the peculiar phraseology of the constitutional provision oonoernlng 
oxtraditlon,and It occurred to me that It might bs used as the foun- 
dation for national legislation to suppress the interstate criminal. 
At that time X m an aspirant for congressional honors in the Demo* 
o ratio primary and intended to give acme publicity to the Idea, but 
finding the columns of the metropolitan press oloaed to me. except 
at the minimus cost of 9 cents per, word, the old adage thai "alienee 
la golden" appeared to as in a new light and Z was forced to forego 
the dlsousslon of a subject so f ar~reeehlng in its eoonotnlo and aoolal 
consequences* fhe preaa # however, carries the news of your oonferenco 
with the President for the purpose of mapping out a national program, 
both legislative and edminiatretivo, to oaks war on the racketeer, 
kidnaper and other violent orlminala who eaoape detection by fleeing 
from the scene of their crimes into other States and remote oomunl* 
ties. The determination of the President to end the reign of organised 
orime la Indeed gratifying to law-abiding oltleens everywhere and af - 
fordo another illustration of hla fidelity to public duty. Z am, there- 
fore, induced by my Interest in the subject to give yon the results 
of my investigation of the question of Federal authority under the 
extradition olauee* 



X shall not occupy your tine with a dieouaelon of the 
nomlo losses or social menace of the crime wave, Z am ooneemed 
only with the question of legal remedy* In my Judgment that remedy 
doe a not Involve the surrender of any power by the States, but oon* 
slsts in the enlargement of Federal power under existing eonetlta*- 
tlonal authority, through enforcement statute a, The present orlae 
situation was not anticipated by the makers of the Constitution, or 
we ehould probably have had a more ample and speolf ic grant of 
congressional power to meet lt« Modern invention haa literally 
given the criminal winga* the bank-robber, highwayman and other 
types of thief flee with their booty into another State or 
remote oommunlty with only a slight chance of being Identified* 
Thore is no praotieal coordination or cooperation of the polloo 
agencies of the varlono States and o it lee. me task of disseminating 
Information oonoernlng the numerous crime a oomaltted and personal 
descriptions of suspects Is too gigantic for local officials* As 
a result, the chances are at least 9 to 1 in the criminal* a 
favor that ho will eaoape, at any rate until after the physical 
evidences of the crime have been disposed of . She break-mown in 
law enforcement Is primarily due to lack of ability and lack of 
facilities to locate and apprehend the guilty* X believe this is 
due to the foot that we begin work at the wrong end of the prob* 



u b-rX&4-il 



rl * 



TT 



....._. 



Prof. ~.*ley, pg#2# 

lem # Crime is fairly well organized* In all large cities and in many 
smaller ones, there are criminal groups or gangs , and above them the 
criminal leader* Many of them are ex~cpnvicta. Host of them are known 
to the local authorities, and their habitations and hang-outs are 
known • I haven 1 1 time to discuss methods of crime detection, nor do 
Z possess any special knowledge on the subject , but I believe a cen- 
sus of the criminal element could be taken, and a record of their 
places of abode and usual haunts could be made and placed in the hands 
of a^bentrslised secret, police agency, under the direction of Federal 
men, with the aid of local police «*d detective forces, so that the S^ 

movements of these men could be checked «id watched immediately after 
the c omission of a crime of the character mentioned, aid their pros* 
ence or absence from their usual haunts would furnish a key in many 
oases to the solution of the crime by narrowing down the number of 
suspects* If criminal gangs are to be broken up, some plan most be 
zdopted rffider which each gang will be under the constant surveilance 
of some peereJt policy agency » This proposal does not contemplate the 
the exercise #f ordinary police duties by Federal men # but is made 
upon the assumption that a limited number of Federal detectives with 
the aid of local police forces will be able to do such wo*k without 
Intruding upon the ordinary functions of the local police # 

At the time of my Investigation of the subject*! did net 
anticipate the additional powers that might accrue to the Federal 
Government under the recently enacted emergency measures, such as 
the HIRA snd the various industrial codes, which have undoubtedly 
enjagged the scope of Federal police supervision*! did,however, con- 
sider the revenue laws and postal regulations as the basis of a lim- 
ited Federal police authority • but doubted thdbwva liability to 
reach the vast majority of offenses arising solely under State laws* 
I was looking for some provision that would confer authority to 
cover the entire field of Interstate criminal activities, and X 
believe I have found it In the extradition clause* I do not wish to 
leave the impression of cocksurenees In my conclusions* which say 
be challenged on constitutional grounds, but in view of previous 
constructions placed on the extradition clause by the Supreme Court 
and the serious nature of the present crime situation, I am of the 
opinion that the Supreme Court would sustain the creation of a Fed -_ 
eral^police agency whose functions would not supersede State authb???**" 
ity* Recog^zihg~the superior learning of the President's legal ad- 
visers,! know they can separate the wheat from the chaff in 117 ideas, 
and if there la any merit in thea, they will bo able to utilize that 
which msy be practical* 

Before submitting wp own personal conclusions*! want to^ quote 
the Constitution and the Extradition Statute * and exoerpts from*9upresu^ 
CourtXdee is lonjr_e one truing the ease* This will add to the length of 
my letter, but will save time for you, for, if the matters quoted do 
not convince you that the question is worthy of consideration,! do not 
think it would pay you to go further Into it. I do not mean that mj 
study is exhaustive, but It is sufficient to afford a starting place— 
or a stopping place* The extradition clause is found in Section 2, 
Article IV* of the Constitution ,and reads as follows t 

n k person charged In any State with treason^felony or other 
crime, who shall flee from Justice and be found In another 
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State ,shall,c M demand of the executive authority of the 
State from which he fled "be delivered up to "be removed to 
the state having Jurisdiction or the crime," 

Obviously, the foregoing provision applies to offenses against 
the lavs of & State. It require* that the person to he extradited be 
"charged" with the commission of a crime t hut the manner Of presenting 
the charge, and what constitutes a charge are matters for congressional 
definition .Ton; will note that the foregoing provision names "the exee~ 
utive authority of the state fron which ho fled*ae tbs one to make 
the demand a but falls to designate the authorities who may apprehend 
and deliver up the fugitive.This omission may be Important, f or ,n&esa / - 
the power of a State to arrest and deliver up the fugitive is, by nee* r \? 
essary Imp lloat Ion, exclusive of Federal power # £here would seem to bo ^ 
woom for a separate or coordinate Federal agency to work in coopera- 
tion with State authorities .The courts have construed the provision 
to be in the nature of a treaty stipulation between the States* This, 
I assume, is beeause it took the place of mutual arrangements between 
the States that governed the surrender of fugitives prior to the 
adoption of the Constitution. (See Appleyard v Massachusetts, 203 U.S» 
222, 51 L.ed.161). Prom such interpretation the power of a State to 
apprehend and deliver up a fugitive is clearly Implied, but it floes 
not folio* that such power Is exclusive .fixe Supremo Court has held JTN ■ 
that the provision of the Constitution is not self-executing, but thatf ) 
the power t« enforce it is Vested In Congress .(See Roberts v Re illy, L»S 
116 U.S. 94, 29 L.ed.544)« And. in Xnnes v *obin,£40 U.S. 127,60 L.ed. * 
562, it was held tiiat congressional action is exclusive of action by "«'•«* 
the States upon all matters covered by the Act of Congress, but to 
the extent that Congress may fall to exercise its full powers, such 
powers may be exercised by ttoe States* 

Up to the present time Congress has concerned Itself only ' 

with the regulations under which extradition nay be made by the 
States .It has prescribed the manner in which the charge shall be pro* 
sented and has provided that the executive authority of the State to 
which the fugitive has fled shall eause him to be arrested and de- 
livered up to the agent of the demanding State. In cone truing that 
Statute* the Supreme Court has held that the Governor, of whom the do- .- 
mand is made, "is not obliged to demand proof apart from the requlsltioi 
papers from the demanding State that the accused la a fugitive from /in- 
justice". (See Illinois ex rel.Melichols v Pease, 207 U.S. 100,53 L«ed. 
121) .Vow* it should be obvious that if a Gove r nor, in hie discretion, 
may Ignore the Issue of feet as to the commission of a crime, lnc lad- 
ing the Issue of the fugitive *s presence in the State at the time of 
its commission, Congress would have unquestionable power to provide 
that ell issues of fast shall be eliminated from extradition preeeed- 
lngs,and Unit the Issue solely to the legal sufficiency of the in- { '■ \ 
dletment or affidavit In charging a crime, which would bo determinable . - 
by the laws of the State whence the accused has fled* 




( 



There are eases which hold that "one arrested and held as a 
fugitive from Justice Is entitled of right . upon habeas corpus, to ques- 
tion the lawfulness of his arrest and imprisonment, showing by compe- 
tent evidence, aa a ground for his release, that he wae not, within 
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the neanlng of the Constitution and laws of the TTnited States,* fugi* 
tive from the justice ef the detaandlng state"* That language was used 
in Illinois ex rel* Uoffiehols v Pease • supra* tut loses roach force be- 
cause, 2a that ease, the Supreme Court sustained the right of the Gov- 
ernor to grant extradition upon the proof contained In the extradition 
papers alone. Certainly , the discretionary posers of a Governor do not 
exceed the legislative power* of Congress, and if the Governor oft 
State nay Ignore the issues of feet in en extradition hearlng,Congresa 
would have the power to Unit it to en inquiry into the sufficiency of 
the criminal charje or indie t»ent. 

It elll be observed that the extradition clause of the Consti- 
tution notes no provision for any hearing within the State oners the 
fugitive is found, hat provides only for hie arrest ood delivery to the 
agent of the State w v ere the orlne was cowulttedf so, if the right to 
a hearing within the State of the fugitive's arrest uay be said to ex*» 
1st as "of right". It is das to the failure of the Extradition Statute 
to moke other provision* Following the rule In Huaca v Tobln, supra, 
8 the reasonable aasmaotion Is that by the onlaslon to extend the statute 
to the full Units of constitutional power, it mat huvo been Intended 
to leave the subjects unprovided for not beyoud the pals of all law,but 
subject to ttoo power which then controlled thou— State authority-- 
until it was deeraed essential by further legislation to Govern then 
exclusively by national authority** 2ha.t ,ule v.ould give local courts 
the power to hoar and determine cor^l?\lnts In roes r-d to the validity 
of the arrest sod taprlsouaoat, 'out upon th» cn&ctncat of national 
legislation, the procedure proscribed by Cor^ross -aoulJ. be erolcalve* 
therefore, if Congress he. a plenary po^or over the subject. It has the 
powar to fix the venae of eny hearing to witich the alleged fugitive nay 
be entitled. Of coarse the Governor of tfctf State whore the fugitive Is 
found, In passing upon the dtaa&nd for oxbraditlon^jould necessarily 
consider the sufficiency of the criminal charge /out that is a legal 
qucstlon,asd Congress would, in ay oplaion*h&TO pc*er to eliminate all 
issues of fact frsn sueh inquiry at a place reacts froa the scene of 
the or lac, whoro the stats is haodloapped by Inability to present counter 
evidence, Otee of the great deterrents to the enforcoaant of ortolan! . 
lav has been the facility with uhl^h extraditloa has boea avoided by 
raiding isnnes of fast la such proceedings JSany ssoapo pros ecu tloa 
because of the lac* of public funds for the transportation of witnesses, 
and kaowfccdgo of this fast encourages criminals to seek shelter sr 
aayhxs In forelga States, 

Km right of extradition has boon recognised by the Cupreno 
Court so vitally lJisx>rtant,not only to the vigorous oaforcsaent of 
the criminal law, but also to the harsony and welfare of the States* 
In Appleyard v Massachusetts, supra, the Court saldi * The Judicial 

nuthoritios of the Union should equally tatoe oaro that the provisions 
of tho Constitutio n be not so narrowly Interpreted as to enaoie of — 
fcr.-iers aaainat she~lttws oT a ycttte to 1'lxnu a p^nancnt asymn itt the 
territory or another &>*atc "» 2Eo purpose or tap extraction clause 
v;aa not to protect or expend it-malty to those a£cu&od of c rlns* It 
recognizee no ri*$xt of the accused other than that to ohloh he is 
entitled under the lawa of the ^tate under which he In charged* Its 
nolo purpose is to enable each State to an in tain law enforccneut,aas it 
was not Intended to s et up or substitute any f crelgn proceeding la 
lieu of its ova tribunal*.* The purpose of this clause van forcefully 
e tated In La bo© lies V Georgla,14a U«G*&41*S7 L*od*349, in fchleh 
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the Court saidt ^ 

'•Hie sole object of the provision of the Constitution and* 
the Act of Congress to carry it Into effect la to secure 
the surrender of persons accused of crime, who hare fled from 
the Justice of a State whose laws they are charged with 
violating. Keither the Constitution nor the Act of Congress 
providing for the rendition of fugitives upon proper requi- 
sitions being Bade confers, either expressly or by Implication, 
any right or privilege upon such fugitives under and by virtue 
efmwhiofe they can assert, in the State to which they ere re- 
turned* exemption from trial for any criminal act dons therein* 
Vo purpose or Intention is manifested to afford them any 1mm- 
nity or protection from trial and punishment for any offense 
committed In the State from which they flee. On the contrary, 
the prevision of tooth the Constitution and the statute extends 
to all crimes and offenses punishable by the laws of the State 

where the act is done. "(Kentucky v Dennis on, 65 US. ,24 How. 

66,101,102 ,16 L.ed.7l7,727j Sz parte Heggee, 114 #737542, 29 I, 
ed.250)« 

Taking the declared purpose of the provisionals set forth In [\ 
the preceding paragraph,and the rule of construction announced In Apple* y 
yard v Massachusetts, supra, we have reason to anticipate a liberal 
Interpretation of any statutory changes made by Congress that are In- 
tended to make the apprehension of fugitives more effective. Of course m 

such changes mast be within the express or Implied authority of the con- 
stitutional provision, but it is my opinion that Congress has not acted 
to taie full extent of its constitutional powers. As previously stated, 

the constitutional provision does not limit or specify the authorities % 

who may apprehend and deliver up the fugitive,but the Extradition Stat- ~T 
ute does limit such set Ion to the executive authority of the State where 
the fugitive Is found. The term "executive authority 11 , 1 assume* In- s 
eludes its peace off leers whoso duties are generally defined In the va- - (-* 
rious State seta relating t*> fugitives from Justice. For your convenience V 
I will s et forth the Extradition Statute, or Congressional Aot, which now "~ 
governs extradition between the States.lt is found In Section 662, Title 
18, of the United States Code Annotated, and reads as follows t 

Soot ion 662.- Pugitiree from State or Territory* "Whenever i 
the executive authority of any State or Territory demands any 

person so a fugitive from Justine, of the executive authority I 

of any State or territory to which euen person Eai nea, ana I - ~ 

produces s copy or an indictment found or an affidavit made "^"""N 

before a magistrate of any 8tato or Territory, charging the { j 



person demanded with having committed treaaen, felony ,0V other 
erlme, eertlf led as authemtla by the Governor or Chief aagls- 
trate of the State or Territory from whence the p 



eharged has fled, it ahall bo the duty of the executive author- 
ity of the State or Territory to which such person has flca7 
to cause him to he arrested and scoured, ana to oause notice 
or tne arrest mat to be given to tne executive authority mak- 
ing such demand, or to the agent of such authority appointed 
to receive the fugitive, and to cause the fugitive to be de- 
livered upt to such agent when he shall appear. Etc., eta." 
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I am enclosing a separate memorandum containing excerpts from 
cases under the extradition clause, which you may read If you desire* 
Although the question of Federal authority to apprehend and deliver up 
fugitives was not directly Involved In any of them, they support, at least 
in a general way , the theories I have advanced- Snranarized briefly, they 
holdt 

Ifl^ —JTO-* ** ♦* +"Va AJ«n H l> 4 I'll ^ 4 AMA 1 AltA«p4ft4Atl 4 A «Ai> M A T ^ — A»A J**<* +> 4 *l *• 

hut depends upon congressional enactments t 

2nd.- That the power of Congress to enforce such provision la 
exclusive of State action. to the extont that the subject Is covered by 
congressional legislation: 

5rd.- That any omission of Congress to exercise its full con- 
stitutional powers leaves the matters unprovided for subject to State 
authority i 

4th .- That Congress nay f by further legislation, bring the en- 
tire subject matter exclusively under national authority: 

surrender of persons accused of crino.and the courts of the Union should 
liberally construe the provision to the end of preventing fugitive* from 
finding imnmnity from prosecution by seeking shelter In another State * 

Upon the foregoing principles* I believe the Federal Government 
has authority under the Constitution to set up and maintain a police age* 
cy in all of the States for the purpose of apprehending and delivering 
up fugitives from justice without intruding upon the ordinary police pow* 
era of the States •Such agency would also have Jurisdiction to make ar- 
rests for Tiolations of Federal laws,but would lack authority to make «r^ 
rests unfier the lasrs of the States -However, I see no reason why it could 
be coordinated with State agencies in the work of crime detect ion, so aa 
to render both more effective. I have noted the proposal of Senator Cope- : 

■1-au.itVi, *.ur v>w^oi cku^YU auw^vit ugunu«4i uu^t^* anu l uugi ai, aui/,ivi AVAUBywuAVU 

is said to have the approval of our Attorney General and his able assist- ; 
ant, llr# Keonan,under uhich the Governor of each state would recoianend / i 
for appointment to the Federal Bureau a representative for his State |Wfco 
would be paid by the Federal Oovernnent,_but i£io,as a "dollar-a*year"maji \ 
for the State, would be able to utilize local police orricera to work 
with the Federal Bureau in erirae detection ♦The !»rit of this plan is ob- \ 
vious and I most heartily favor it, unless a firmer frasle can be found f 
for the national agency .The weakness of the plan, as I see it, lies in the V 
assumption that a Federal agency of tfaat character can exist only by 
consent of the States, and its success would be dependent upon the de-" 

groe of cooperation received from the various State authorities .Indeed, - 

I am inclined to believe that State legislation mirfit be required to 
validate the acts of a volunteer organisation of that character .On the 

lish a national agency to apprehend and deliver up fugitives, Congress, 
or the administrative bureau, ecu Id make all cooperative arrangements 
vith local police officials that could be realised under the Copeland 
plan, and then, If any State should lag behind or fail to cooperate, 
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an increased Federal force could take Its place* I am convinced that a 

^^■*J a. 1 j^%** A J_J_* -L M *14 *— ^^ 4 1. t.l^ltA^ ^ a AH i«V14 A U * 

nation-wide police agency, under constitutional authority, to traila and 
apprehend the interstate criminal* would strike terror into the hearts of 
the criminal gangs and inspire public support in a degree that would let& 
to greater cooperation and effectiveness than could he anticipated under 
a more provisional agreement hetween State and Federal authorities* 

X do not profess to be an expert upon Constitutional ^w*althoug 
the investigation of constitutional questions has been a pleasant feature 

learned Attorney General and his able assist ants, if they should deem ny 
suggestions illusory*! would defer also to the conclusions of Senator 
Copeland,irtiose thoughtful study and courageous leadership of the war 
against crime has added to the esteem in which he Is held throughout the 
nation* I merely want to invoke their Judgment upon the merits of ay 
suggestions* 

The assumption that a, Federal agency with power to arrest and 
deliver u n fugitives would b£* 6r sated in derogation of the ^olice ^ovsrer 
of the States, in my opinion » rests upon a misconception of the nature of 
the Opnatitutional provision* This provision* as I read it* Is not a grant 
of povrer f .o the States, nor is it a reservation of power unto them •On the 
contrary* it is a delegation o£ grnnt of po*fcr to the Federal Government* 
one which* according to the ttunreoe Court, may he n*de exclusive of State 
authority* 

In one particular* the extradition clause is unique; it is the 
only provision in the Constitution which expressly authorizes the per- 
formance of a specific duty under the Federal Constitution by a State 
officially its terma*the executives authority sf tha State where the 
crime was committed is the one to demand extradition* but there la no 
such limitation as zo those v&io Jiay be authorized to arrest and deliver 

of tho ntate where tlac fugitive is found is wholly statutory and Is sub- 
ject to change *How* If the framers of the Constitution had Intended to 
make extradition a prerogative of the States only, It In a reasonable 
inference that they would have specifically designated the executive 
authority of the State where the fugitive Is found as the one to arrest 
and deliver him up, and such omission may indicate that they foresaw 
the possibility of non-cooperation between the States* or other condi- 
tions that might arise to make the remedy inadequate If its enforcement 
?;ere restricted solely to State authorities -and -therefore- ^lenar* ^ow^ 
ers were given Congress to designate the arresting and delivering aa- : 
thorities*ond to prescribe the procedure necessary to the rendition of * 
the prisoners « Whether or not such a situation waa within their contem- ~ 
plat ion* the language of tho provision contains no restriction upon 
the powers of Congress to narae the authorities *.mo ^haii enforce such 
provision, or to doter^ine the inanner of its ©rife reorient* 

Reverting to the subject of State police pov;er, I think It will 
be conceded that the delegation of a power to the Federal Government 
carries with it tte po^er to onact enforcing statute 3, and oj**atea as 
a limitation upon, or withdrawal of ,3uch pov/er from the body of the law 
known as the police power of the State* a term v/hich embraces tfce 
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system of Internal regulation adopted oy a State to preserro public 
order, end to afford protection to ite eltlteae In the enjoyment of their 

to poeeeee no general or inherent police powere, it nay and doea oxer* 
eieo powers which correspond to the ordinary police powers of the States 
in carrying oat its delegated aathorlties.lt say preeeriee and enforce 
penalties for violations sf its leva, ant that does not repreeent a near* 
potion or invasion of tn power of the Statss* Therefore, if Congress 
has authority to create a Jed era! agency with pons? to arrest and do- 
urer an fugitives ,the exereloe of that pover nonld not conflict with 
any reoerrod pover of the Statea,anloeo Congrooo should attenpt to au- 
thor i«e the Federal agents to ma h o local arreets for pur ely local of* 
fences* That c It uat lea, however, can so avoided through a~ cooperative' 
understanding hstvson State and Federal authorities, under which arreats 
for local offenaes vould si nade hy local officials* 

I oclievc the shove plan has this advantage over thn coopera- 
tive plan suggest ed hy Senator Copcland,vlst That if Congress has au- 
thority to deslgnats those who nay arrest and deliver up the fugitive, it 
could confer that power upon ■ensure of the varlona State and nunlelpal 
police forces affiliated with the federal Bureau, and thn* increase the 
number of authorised arreetlng officers* This power, if it cxlete, it do- 
rived solely from the extradition olause,and in my judgment vould apply 
only to fugitlvoo from J not loo* there wanted ay the federal Government 
would have to ho arreotod hy Federal agent e. In the essence sf any con- 
stitutional provleien authorising the exercieo of each power oy State 
police officials, out the increased number of officers elegihlo to arreet 
fugitives ought to reduce the expenoo of the national g o vernmen t and ut 
the onus tins multiply Us effectiveness of crime detection* 

Without attempting tn state thn dctallo of legielatlve remedleo, 
1 believe the extradition olanae of th» Conotltutlen would authorlss 
the exercise sf the following poworst 




) M 




1st.- That Congreos may areata a federal police agency with au- 
thority te arrest and deliver up fugitlvea from Justice to the exeeutlvo 
authority sf thn demanding 3tate,upon th> proof oontainod la the requl- 
sltlon papers, end that such delivery could so made hy th) federal agents 
without the ascent of tin author It lee sf the State whom the fugitive is 
found* Thn purpose sf extradition in to onahla thn demanding stats tn 
enforce its laws, ami lie rights urn paramount tn thooo of thn Statu wham 
the accueed ia 



.*> If thn aseent nf tin executive authority of the State into 
which thn fugitive has fled should he deemed osoontinl nr cdvlsahle.Coa- \ 
green could restrict tie sxtmdition proeoodlagn to the determination 
solely nf the legal auffieleney of the indictment or affidavit in charging " 
a crime, end could eliminate therefrom all lssuee of fact* 



3rd.- Congress may, if it dssirss, preeerve uhte thn Statee their 
preoent power te grunt regale it ions in proceeding* that arieo within the 
dutlei of their leeal officiate, end may limit th» Federal agento te the 
arreet and delivery of the fugitlvoo te the State authorltlee,suojeet te 
their action upon the requlettlen demand i 

4th*- If n hearing upon the application ehould he deemed neeeo- 
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sary or expedient, Congress would have the power to fix the venue of such 
hearings, end eould provide for thorn to he hold within th« State rrhere the 
affense ie charged, co that the witnesses would he available* I realise 
that in a dear case of mistaken identity, or vhero the proof ie positive 
that the acoused waa not within the demanding 3tate it th** tine of the 
crime, extradition works a grieveue wrong to the acoused, hut Congress 
could provide for the restoration of such a party to his former status 
and place of abode 1 in the event ef a decision in his favor on tie right 
to extradite* and thus minimi ae the actual damage. In ay Judgment, the 
possibility of occasional injustice to an inaoeent party should not he I I 
allowed to prevsnt changes la procedure that t are necessary to check the f ■ > 
oriae menace* IX hearings should he authorised in the State where the 
alleged fugitive is found, Congress would have the right to designate the 
tribunals to hear the same, and could Halt the issue* to he determined 
therein* so as not to Invade the right ef the accusing State to have the 
facte deteralned therein, 

5th*- Congress could authorise the Bureau of Investigation, or 
other enforcement agency, to enter into arrangements with ta local police 
in the varioue 3tates and cities, under which each would share in the 
rork of crime cat ect Ion, and each would derive the full henef its thereof* 
Thus, those suspected of racketeer lng,kidnaping, hank robbery xa& other vi- 
olent crimes, would be brought under the aurvel lance ef the Federal agents* 
and this I consider justifiable upon the theory that they comprise the 
criminal types that are most actively engaged in intsretate criminal ac- 
tivities, Ifederal agents, although nominally searching fo« fug It i wee and 
Federal offenders, could impart valuable information to local authori- 
ties that would lead to more effective la* enforcement* 

6th*- 3ome special provision should be made for the arrest and 
dstentloa ef suspects pending identification* The names of many of them 
ars unknown, so that they cannot be specifically natsed la a formal charge* 
and the facility with which they eeeape from the scene of the crime has 
rendered personal identification more difficult *?he comparison of finger 
prints, chemical analyses, and other ecientif io methods of oriae detection 
often afford the only means of identification, and tiay require time, Conse- 
quently, a more liberal period for the dstentloa of suspects should be 
provided* 

,7th*- Upon tin question of bail, I believe Congress should pro- 
vide that where the defeaee ie am alibi, the accused shall not be admitted 
to bail if there Is any substantial evidence ef his presence at the scene 
of the crime* 
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8th*- The federal agency should be limited to the more violent 
crimes against persons and property, such ae kldmapinn t racketeeriag,ban* 
robbery, highway robbery, murder, etc* 

I realize that objections will be mads to a Federal agency 
upon the theory that it ml3ht be used to Intervene in purely local con- 
troversies In ta States. This, I think, can bs obviated by specifically 
limiting their activities to certain offenses and by forbidding their 
use other-aria e, 

9* 




Prs*f* Koley, pg # 10. I 

A great deal, if not all, of tit foregoing » y h» iw-»ract leal. 
I do not insist upon the wisdom of tha details suggested t b'jt hww Ken- 
tlcned thesa only from the standpoint of IfigislatlWB poorer, I might change 
ay ;aind as to iha expediency ajtf legality of some of theauhy purpose ha* 
»3sa to present tha theory that the extraction clause of the Constitu- 
tion confers a po*sr on Congress, around which there nay h» built up a 
i'oderal erime detecting agency that could "be made effective against the 
criminal class* Out af ay suggestions you may fee ahla to earve sozsa work- 
able idea that would give the national agency more stability than it 
would bar* as a acre volunteer organisation, or even as an adjunct of aa 
agency for th apprehension of federal offenders* I est flrtaly convinced 
that re need an American "Scotland Yards*, If tbt gangster and Interstate 
criminal are to he curbed* America Is with the Presid-nt in hi* deter* 
lalnation to *inaxe Democracy safe for tie w rid*. 1 am following Mn,and 
«y suggestions are made through a desire tc aid fn the restoration of 
law and order under his great moral leadership. 

1 come now to a question tin t Is more novel than ay previous 
suggestions •! am going to present it, to you, el though It prolongs wy 
letter beyond the Halts of ordinary propriety,cecauee It offers an 
alternative which, if legal, would dispense with the red-tape end cum* 
bersoae machinery of extradition proceedings *5rlefly, the question is ' ' . 

whether Congress, under its po*er to enforee the extradition clause, could * ..S^ 
&aJcs it a Federal offense for a person who ccmrits a erime In on* State 
to flee into ojjother for tm purpose of avoiding arrest and prosecution* , 

Ey first impression of the subjeet was unf flvorable , but further thought 

has convinced me that it is not without merit « 1 here di tcussad the a~t- 
ter with other members of the bar, who hare had the saae reactions, so 
I desire to submit It to you for your consideration* 

* — iii a 

I frankly concede t&t ths federal Sovswmant has no direct 
grant of power to punish any person for leaving one State end entering 
another.tut t* purpose of an act that is innocent ,of itself .may taint 
the act with illegality* Ae an illustration, I cite thi l£aaa Act* He legal 
wrong la committed If a man transports a voaaa acrees a State liae»but 
If he does so far purposes of concubinage, it becomes a punishable offense* . 
not upon tha theory that Congress may regulate the moral behavior of the 
cit Irene, but heeais e the particuJsar act bears a relation to the wmr of i 
Congress to regulate Interstate eoaaeres* I do not say that the pover , 

to punish the flight of a eriaisial exists under the interstate eeaseeree 
clause, although the courts have gens tha limit in extending the scope j 

of that provision* If Congress has the power to punish thr flight of a 
criminal from one Stats into another, such power exists* not through .> 

express great, sett sa sa incident to its power to enforce the extradi* f 

tion clause* The rule governing such setter is laid down in U*S* v j'ox* i V. 
05 0.5.672, 24 Ueu.558,l.e.o40,ead reada as follows* \ ^ 

"Any nat conmltted with a view of evading the legislation of ' 

Congress passed in the execution of any of its porere,or of 
fraudulently securing the benefit* of sucH lo violation, may 
properly he made am offense againut the -Jnitsi 3tates* But m 
act conoitted within a State, wheth? r for a good or a had pur- 
pose, or whether with an honest. or a criminal intent v oannot be 
made an offense against the United Statea. unless it have ooae 
relation to the executio n of a T>o*er of Congress or to soae 
matter wltnla Kg jurisd iction of the 3nii«T3€axe^ An act 
not having any such remtiom Is on* la respect to which the 
****** 9 \<mt zm l«i?*f?'!»^a.» 
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The teat of Fee cral authority ta punish an *ct that is alaa 
mishable by the State ia the re at ions hip of such act to sons federal 
>wer,Thue,emhoxxlement ia an offenaa th\ t falla within the pollc e power 

* the St atesj nevertheless, ths Supreme Court has sustained thr right of 
•ngress to make smheszlement af pension money a Federal offeree, because 

ita re At ion ta congressional pewar OTer the sue je ot of pensions. (^ee 
3. r Hall ,98 U.S. 340,25 L.sd.180), The Kann Act affords an example in 
doh thi bo tire ef the not determines federal Jurisdiction, for It la 
it the not of transportation^ hut the mot Its of the transporter, that 
.too Congress power to impose tht penalty. 3e» in the case ef fugitives, 
. would net he the aot ef leaving the State ef the crime, hut thi purpoee 

* the flight that would giro Congress the right to penalise such eonduot, 
. occurs to me that a law intended to prevent the delay and obstruction 

* justioo hy imposing a penalty on thoss who flee from the justice sf a 
ats in order ts avoid arrest and prossoution is mors clsssly related to 

le power of Congress over the return of fugitives than is the reh tion 

jtweea immoral sexual purposes and the power of Congress om r commerce 
t-veen the States. At any rate, the relation between such Jew and the 

>wer ef Congress should he sufficient to sustain tht imposition of the 

?nalty as a reasonable enforcement not* 

The courts hare saeognlisd the paramount right and interest of 
ie demanding State in the enferdement of im laws against all vioht tors v 
id the vital importance of extradition to harmonioua relatione 'between 
ie States; they have' also recognised the superior and exclusive author!* 

* of Congress to provide for tJn onforoement of tin constitutional pro* 
sionj -uid th> puhlle is aware that our present inadequate procedure In 
rtraditlon is largely responsible for th3 growth of crime. In sho^,the 
iderworld is on top, and even dictates to lawful euslneee the payment ef 
•lhute. Surely, this establishes the public intereet and thi relation ef 
ie penalty to the enforcement powers of Congress* 

The advantage of such a law would he that the tedieua proceee 
■* extradition could he dispeneed with,The accused oould he apprehended 
id returned hy Federal agents to ancwer to thi federal charge* in the State 
lere the offense was committed. At the election ef tht Federal authori- - 
es,the aecused oould he turned over to the St ate, to answer to the oharge 
lereln, without resorting to extradition. This would not violate any right 
' the accused , for tm fugitive acquires no right through flight. The 
'ficacy ef the remedy would discourage crime hy making detect ion and preo- 
ption mere certain. If any injustice might result therefrom in any eaae. 
mgreae could mate provision fsr its correction or area anco, X shall not 
tempt to specify details that might he embraced in the legislation. I 
for this additional suggestion as a oasis upon which a Federal police 
:eney might he founded, and aa a measure that would lead to more effective 
id speedier Justice. 

Assuring ycu of vy personal Interest In the work, I am 
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Very sincere! 
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President Roosevelt 
Assistant Atty # General* JmBmKeenan 
Senator Royal S* Cope land 

S^rmtor Bennett Champ Clark 
Senator George W, Morris 
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JMcNabb Rulingtrees 

15 in r PbT to Harbor 

[Sedition Fugitive ^ 

By the Amoc)lU<< prw*. f\ ^ 

PITTSBURGH, Feb. 34.— A recent 
S ureme Co urt Jlecision holding 
tatements made by defendants 
I prior to arraignment before a United 
I States commissioner are inadmis- 
sible as evidence in Federal courts 
fled to dismissal of conspiracy in- 
Jdlctments yesterday against five 
(persons, one the daughter of Wtl 
[liam Dudley Pelley, former Silver 
\ Shirt leader. 

After United States Attorney 
i Charles F. Uhl moved to drop the 
[charges that the five had con- 
t spired to "harbor and conceal a 
' fu ¥lL e from Justice"— Howard Vic- 
| torV^roenstrupp. who Is Tinder in-« 
aictment in Washington with Pelley * 
and 28 others on sedition charges — - 
Ass istant United States Attorney i 
George Mashank explained: 

t4 The case Is closed as far as we 
here are concerned because the evi- ! 
dence became inadmissible by rea- ; 
son of a recent Supreme Court f 
decision. a 

"That decision, by Justice Felix* 
Frankfurter in the United States;; 
vs. McNabb, held that all state- f 
ments obtained from defendants? 
prior to arraignment before a United 
States Commissioner are inadmis 
sible." 

The McNabb decision was handed 
down, Mr. Mashank said, after FBI 
agents here had obtained state- 
ments from the five defendants. 

The five dir/tissed here are: Ade- 
laide Marion>\peUey V Noblesville, 
Ind.;~|jarg uerite Mariejjqarmlchael, 
Indianapolis yTYank w\ Mariner, 
v Poland, Ohio; Victor ^arreitaoye, 
\ New Castle, Pa., and Henry Herman 
,Meine, New Galilee, Pa. 
v TBI agents arrested them in 1M2, 
soon after apprehending Broen- 
strupp in Meine's Beaver County 
tt>a ) cottage. They were indicted 
on a charge bf "conspiracy to har- 
bor and conceal a fugitive from 
justice." This charge was later 
dropped and they were reindicted on 
the second conspiracy charge. 

PeUey, Broenstrupp and the 28 
others under indictment in Wash- 
ington are accused of conspiring 
with agents of the German govern- 
ment to set up a Nazi form of 
governmen t in the Unite d Btatew. 
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This is a clipping from 

page >9- g of the 

Washington Star for 



Clipped al the Seat of 



Government* 
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COURTS HISTORIC SESSION, *lt-i.-Iii-.l Inr Ijff In Arilmr ShiKhni.-. mar- 

il>* Di-I j. rln- fij-ln i- ln.ir ur^iini'-iil- U>t \\r\u\ (rutri Kit Imnl Hiillrr. ullitrnt-* 



l*ir l.illli' Ri«k% m limit Utan\. Knmi liTl. rarli ^ittirt#£ ill luV n»n fn*r-Miiall* **- 
li'i-irii rlmir. «n* Jii^lii-*> % illidTii J- Nn-Tiii.in Jr.- Ti>m itlarL, \\ illi.im ' >. |).ni^l;i-. 



N u // 




'INTEGRATE'! 



THE JUSTICES 



STAND FIRM 



Out of lilt* l"fl_\. rnluinm-il cIljitiIht of tin- V ■ SJ ^ti|i < iiluj _LoJJ \ J < ^ n i + a 
teise and turveful >laAemrtU, Mr-e^re^auiviv \*\ puUUv >vlnmK \\&A, -mev 
the Courts 1951 ruling. U-np|nr iht- gra\ol, nm-l di\iMvr i — 1.1 f ^ lit nm- 
front tin- nalinn in a irntnn. Now the Court, in *pe< ial *('^inii. \\u* 

deciding whi'lhrr inle^rali.ui oM.iMh- Rm V- OiHrai lli^h S I I *hmdd 

continue at once or * hrlhet. aller la-l \ear"i* v i<Hin< ■- ant) llir tlinal nf 
more to rumi*. inle^ralinu >lnmM In* di-laved lor W nmnlli-. I h<- \cnliei 

va- l**n>eh awaited riol onlv in l.itlh- Rnek hul mer tl nlin- SmilL 

fur il would rr\i-al ^hellm nr not the Courl hud \jeldt*d in the Ian nl 
the mounting re>i-lauci- !■» inli-gratnm lliat ha- d«M-l<i|n-d in Inur \c.n-. 
The verdiet took ju*t four minute- In re ad: hi uiianiiTnn» vole, -aid < Im l 
Jubliir Lar l ft arm), tin- Cimrl .Irnied [h7 l.illlr Ri»l ^j I I'PiinT - 

pleaTW a delay . hUe palmM niu>t proceed innnediju -h. 

5o tin- Liiuri ruled. Thus hat tie vTa^ joined on lite momentum un>J>-r- 
lying conflict exposed In the school question: slates' rij:lil*> r>. federal 
sovereignly. Invoking t*t*t*piri£ po>*er> ju>l \oled him b\ the \rkan-.j- 
legislature, Governor Orval Kauhu* |m>elainied tin- cln^in-: uf all four l.il- 
tie Rock high schools lo prevent "impending viedenre and di>nrtler. 
Virginia, too, counterattacked. Then-, immediately afler the Courl deri- 
sion, Governor J. Lindsay Almond Jr. u>ed hi» powers under a prop-am of 
legal "massive resistance" In lh*arl an integration order (tir.xf pupfii. 

The Supreme Courl, by its unwavering *tand fc»r equal educational 
rights under lln* Constitution, and the l mi slates, by llieir Udd defiance, 
had now struck a grim impale. The que* lion *a>. what iiexl",' There were 
small, ne* signs in Arkam-a*. of re&enlment against -cfrregaliiim-l*" in- 
tran^igenee {pp. 26-27). Tin- i^-ue Mould. hnpefuJh. lie iciughl mil in 
the federal courts. Bui tin* due pnur^ of lau Mill lake a Imi^ lnu<: time. 




Hiiirn L. Hlark. Chief JuKliie brl Warren (leaning li*rv»anl lo qtirFtton Buller), 
lfli\ KrankfurlfT. Harold H. Kurton. Jnhn M Harlan and (',UarU> Y.. WUiUaVi-T. 



PAWNS IN BATTL E. 12 \v»r.H- Impiu^ U* i-tili-r hhih- m-Ihm.U. ^i>H Mr-. U.n*v 
Ra^- "{rif£iit\. Vka^-tt- \,\.\,(!.l', Itmlvr. ^ m*l»vw v>^ \>r*X*-n \n hunt— vr., 
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A historic state now making more history 
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Mi. -mii-I. ..- i-n^im .,| [ „. yri . Vil . 

M" fJ hi \ ir-L'iMM in,.L <fll .tiMi-il -lunifn .in.-.- 

'' '"' '"'^ tlii|i|ii.- mk in I >. In-lf*- 

IA. Hi, ir,J, t.«l.ll I. -i.H[,-,| ^ ill.' 1 a .-f~ 

" f |*'|'nl.U .1- -hni* ii <*n mlh|., M\rr-;ill. 

S '"^ ' •■"Ni|.n*.- .1 - 1 ( J -i r I - r ,,| |f M - -Li|.-\ 

p-|.lll.,l|.,,| I >, .J J,.in„ ,,, ,l ;if L r ,,j 

li,n< im-i "iO\ \,-m|„ iv^itiLiri'Hi: iIk.^i- 

"Im -I Im* , J.V.: ||„,.,. i„ 

li^ltl '"I imkJh _'V. 

■I "■"*" ln-l |- ■■■ r.i.-t.-li -H- 

tkm.-itr in \Mii-i-itd »j h J: 1 vi-ar- ifli! 

*i l»-i: I Ik Jit-t \i-^|M ~Jj V( -- u*-n ini| h«i h i| 
1 1- Wr..i. \.. H.if.- Au\ m.,rr It .| 

ill' lll'U ll.lli-.tl J 1 1 - 1 jf ^HlklMlUi l Jll 

llir Hi \«.| it t|,,i|\ i linn. t|. Uillk. ill.- iji 
m-jI ..I *Jirin..iNi-. K.i.H ,,f |F„ j, r -r |„ 
|tN-n|riil- wrrr- \ ir»Miun- 

Kiil in ihi- Itf - 1 -r*-.*| I. -I 
Ill-Ill-. \tl-L I Hll.l l"-i-;if|i.- ill, .| r „. AUi \ 



KENTUCKY 



Kj> fjtiM'ihl llir- rufiitaJ i>| tin- l^iil.-fli-ra'-v, 

\*f*i \ir»nii;< >- ii^diii <i kirrN-^r i |nr 

-tatf> ri^'liN. I'rirnr- iiniwr- an- Srnah'r 
Mum \\\r>\. u ftm^ff.ni^ a|<|l -r-^i.-r. 
Hrnl f:..vni«r J. Ijii.i.jjt \lm I, 

I uhi tiii ivirtii -lilh-iiiri;: a;*aiii.i in^ 
UT.lllt.n ~ f .rtir (lijin^f- ha<l Ik-.-h nuiji til 
\ irjiniii: I -■ i — ■ -- im mjfMj t -itit- ji>> in .1 *,■». 
n-^ilfil: tin- I iiiviT-ilv <<t \ irjimiy U^in 

inl'iiiltin^ V^rm- in I Tilt. Hn puhli. 

M-i.iii«hiM -« I I I ii* - Uiii iiitt^rjl.-.! 

\f ■ — ■ ■ - ■ JJ>' ar>rrl|i|- 1«* fiidi \f;>rih'- 
im whin- -.-liu.,1. in i-iifKl f.'.alili.-. h-.|. 
.'tdl .li-lrji-1 io.r.L.- km- li.-Hnl llir .■a**-. 
Jiim-. Jt.lm J'.nil i- ruling in \\an«n I Jniti 

"* fr'r R<-\<ill I in Chdir.'ll.-.iiJIr: 

Jtj'lf;*- MU-ri Hrijjti mi Wlim-lun ami \k\- 
uinlhd: Jtnt^'i- Wallrr Ikifinan in W|n,k. 
Nrnjn-M Srw-: Jink,- Slrrliuj: Hiil. htwni 
■n Ri«-I nil anH Pnrnr Ki^anf l! im . 
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VIRGINIA'S ANSWER- 
MASSIVE DEFIANCE 



Uiihiii li»or...f H,rSoprtinrlJ.on ruling \ irpnw 
Iwmttp} mt.vffj in |.. I In luiil,- f,, r >|«|,- rl-^li t - In 
|K^m*i a nhiminliiu- rliallnip in Utl-nt\ ml. . 

11k- nixie i ami in \\ 'anvii < jjunlt. K..tir ilav- L-- 
|W<- Ihf Cuurt V .(Wimi M.-nil iVlri, | j«n| p . j<,] m 

I'nul hari iinln-ril iIm- ciiiiiilj -rl I | h ^r.| |.. d <lmil 

-*! 1 Vpn-i-- li< lln alUvhiu- hjujiU liijrh -,-l I TJn- 

Jnmnl v\u^\ rln m-Ihk.1. IV M . all,, ,|„. Si|.'n-n.r 

( " urt ruJ "»P <;n\.*ni..r Aim I aj mi-,,1 Ji.- * d . 

M^uinhi^ "all |H»»i'r" .,u r lit.- -.Imh.I. rniimJM-: it ' 
hum L ttl | nmtn.l ami In-puip ii iJmmiI, 

4,1,1 1 * d * *•''■>"(■ '•" llit* fir.-i Imir un.l.-r ..f 

XirijiiuV* ma-iu- n^irtamv" iW eni|>..u.mn: 
him ii.i-lt.H- am >.-h.>,.| B | M , U [ In impair. J Ii. ma- 
Hlr ■"'^i"lan«-i*|jnipram *as foiii-mnjdjiif i-ma-w 
mn>.|rri J.\ Sriiahtr Ha rr\ H>r.l iri/rhti. *h,,M- |.mn r . 

fill |»>li|j.-al ma.ltirm t ,f u IiMi Cm rrn„r Aim I i- 

pari ripi.lh .ontrr.U ill- Hal.-. On j,ap- M *>. u 
di-.liii|;uiVlitNl Virpfija^lih.r r\|ilain. »ht ik^ai. 
w\>\»*rl* B>nlV p-.-iii.uL Alm..ml «jtf alm-.-i . rr . 
laml> ri*c|tt*n |Jm Uar.vi. Giunlt m h.K.I ,„i d *..!■- 
n-pih-il Im-i- ami lliu^ .lin. iK inirr|.n>,- hi. ,,<,*,., 
a- Imail .-la >m.-n-.>.. Hali* njMiii-t ||», .^rn^uh 

f>l ll»i fniVul Kuminirtii. TJ |Ji, I >. ( ., llin ; 

»ill h*t.- I., mil- -oi || 1t . .i.n-MuJn.naliu ..I \|. 
,, • " r, * ■•*•'■' \irpnia "- ma-Mi.- r.-i-L,,,, .. | uVl . 
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DEFENDER OF 

ili-|»lltii- I - 1 1 1 



ORDER. I ,S, \lar-1ial It* a I Ki>M In-a-l- \M\ I .S. 



in IJiilr HiM-L"TriuiMni'7iwr iTic »Ja|<- In rnrup-r 



marshal* yiul 
i-fjurr tinier-. 



AT FOOTBALL GAME PLAYED BEFORE SCHOOL WAS TO OPEN, LITTLE HOCK 

ARKANSAS' REPLY: OFFICIAL 

U Ih-ii m*- i,f On- ?u|ih-jiu- T.uurt ruling n-a|hpJ* XrkaiiN^. f-\i*r\iiiH* 
furn-tTiHiJ wa- n-aih. In Lililt- Rm-k. fj^iujuajEj^T^i,-,! 12 ha-iih 
I'liartrd la*> cm|ii^i'rin^ liim In h|»|mim- inlf-^ntliun an J i-Mud a |>nnla- 

ntalinri fli^iiifi lln rit\\ Uijih >< I I^ H Thi* I'.S. Ju>lire L)<>|>ariniriit hail 

alrrad\ tnn\iil in \\i\h alluring and FBI ap-nU ami 150 I'.S. marshal 
and deputing a (urn* Hrnnj: i'imu|!li In hark up federal i-ourl ordoi> uith 
wrests if nt*ce»arv. JVrhap> In pi\t* Fauhus a read) uut. a pn^f^n*- 
galimiisl IimUmuiIV |did fur an injuni-limi |<i Lt'4'|> iIip si-houls open. 
While Lhilt* Rmk limn-d iiM-tf fur iniulitr, il^ Central High fimihall 
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AT SCHOOL BOARD MEETING IN VAN R-UREN HIGH SCHOOL. ANGIE EVANS. 15. RAISES HAND TO SPEAK AGAINST SEGREGATIONISTS AS PRESIDENT OF STUDENT 



( 
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STUDENTS CHEER THEIR TEAM TO VICTORY OVER A LOUISIANA HIGH SCHOOL 

'NO,' A BRAVE GIRL'S 'YES' 

team *enl out and vmn a gamr. cvni though it had mi sellout In play for. 
In \an Bunn. Ark., J 40 milr- a*a\, the itim* took a different turn. 
A brair \ouiig ^irl named Vngelim- ("Anpe") fc\an> (fce/o» } Mhih] up 
agam-l llir people in her to*n k lt*i *anled in ^|np the integration nhich 
their M-luiitl board had begun. Tin »ugh a gang i*l' uliiti' kiJ> had frightened 
\egm pupil- inlti >taving home from school, \ngir announeed that a pull 
ol IliOfethi* -ludenl- showed the majority If* be in favor of admitting \e. 
gnte^. "Theirargumentsare&oridiiulou>/' she said of the segregationists. 
'"Thej've been nothing but troublemakers.. Someone had to speak up." 




DEFIANT GOVERNOR, Or \al Yui\m* hear- ne*- of Supreme Cmirl ruling 
5ewn lit>in> later he Hgnril prorlarnalion onlcriii^ LiMle Ko< k »rh*ntb in i-Ium* 



BODY SHE WAS BACKED UP BY FELLOW STUDENTS, INCLUDING BEVERLY BERRY (LEFT, STANDING). THE BEARDED MAN IS SEQREQATIQN IST LEADERSAjmUfcJ^ 
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THE PaSCTCR ( DATE: April 24, 1^50 

D. M. UDD f 'jf- \ ]/ **»¥—. 

subject: ^©titits of Pacific rslatto^|_|_ |^F0R* IAuON CONTAINED <**— 2 
SKcra -a HEREj:: |S ^ >^ :F |£ D ^ 5j^ 



fup.pcs=: i 
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The purpose of this memorandum is to show the scope of the^ 
attached memoranda on the "lEgjj/tafcfl^gf pacific Relations, tho materia 
utilised in their preparation, and the status of the investigation.;* 

L^>M. n n i: ,/ _ 
pFTAJ LSt — ; ^ 

Therb are attached for your information* (1) A meactraDdun on the 
Ins tit aic of Pacific Relations consisting of 2B9 pages with an index and exhibit 
frhovdr^r the JrF. Research Program fcr 1949* (2) rA summary of the abov eminent ionod 
L3ccrE:;d ! Ui: consisting of 30 pat;* 3 * 
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These irere prepared on the ^basis of a review of the main file en the 
??. ard of all f! -$ee references" on the 1FR and the* various Kation&l Council 
of rV-ich it ii cor^osed* Also, nore than 3500 photographic print^^of 

*r-c J 'tp th* peg ton Firli D ivjsisn by Confidential Inforrxnt ____ 

i&ri TfivieTTri' fcr ocrtlrifint d^tA* jfCu Tfill roc all 
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It should be noted that no investigation has ever been enndu^ted by 
t- is Fureau on the various National Councils of the Institute of Pacific elation: 
v/ v h the exception of the American. Tho i^eriean Council, which ia Lnnrm ps the 
. . :ricjji ^-rtlvjte of P^ciiic Illations, Inr,, has net bean the sublet of an 
^ :r A f?->iv*? espionage type invest! cation in past years, fa intensive mvc^ibCtlci: 



£= tO 

LULL! 



now under way and the field has been instructed to obtain copies cf all r^t- 
.ar publications of the sublet crgani sat -*■:.■>, to nake a thcreugh st'idy cf its 
:--2S and to deterniue the identities of Jdl" cfficei'ii, etaff nest^rs, end ezplcv.?^ 
ince its inception* : y „ 

■ >• V 
The investigation ie point fed tc--rd determining irhethsr %ho Institute 

cf tjuific Relations in th* United Stsvos hao Acted £3 a C07er fcr Soviet 

ni3it<\ry intolliger-e, or h£U beenii violation of the Foreign Agendo ^o^'trcticn 

Act, or any other statute of the United States. 
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all instances in the attached memoranda an effort has been made 
to attribute! information to an original acjrce* Tbt^e are approximately 200 
individuals \>o have been associated with the Institute of Pacific Relations 
from time to*iM in a policy making capacity, a research capacity, or an 
editorial crv%ity# Their nares are being; cheered in the Bureau files to 
determine the Visible e-tt^t of Cc,r;,v:,ut infllti-tion or influence over the 
program and pumicaticns of the Institute. A suppl^eiit to the attached neacranda 
is being prep^ which will set JTorlh pertinent data regarding such persons, 
attributing: sue* data to original sources* 

Invest native reports are new being received from the field in this 
case and the attmed cKifiranda viH be bro^^j.j^o^^r^rxl^rl/jt 
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This oatt\ is being followed closely and you will be kept advised of 
all pertinent develokents* 
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Supreme Coia*t oithe United States 



Supreme Court of the United States 
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CITY OF TUCSON 

ARIZONA 

DEPARTMENT OF POLICE 

p. o. box not 

August 9, 1939 . 



\ , 



Q 



Mr. Jo^n Edgar Hoover, Director 
Federal Rireau of Investigation 
Washington D. C. 

Dear Sir: 

The enclosed clipping prompts me to write 
and inquire if you have availableYdecisions of the 
U. S>j/ Supreme Court that might be* of value to us in 
meeting the questions that are being asked since the 
enclosed article appeared in our local paper. 

We are only interested in those decisions 
that concern themselves directly with the question 
of right to fingerprint. 

Thanking you in advance, 
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INDEXED ^OERAL BUREAU OF INViSHGATlGN 
AUG 15 

U. S. DEPARTMPv 
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Bars Forced- 1 
Fingerprinting 

LOS ANGELES, Aug. 7.— (UP)— 
The compulsory fingerprinting and 
photographing of citizens arrested 
lor minor offenses by poljcft Sat- 
urday were declared to be an inva- 
sion of personal liberty in ^ruling : 
handed down by Municipal 'Judge 
Alfred HjKFaonessa. 

The ruling was made by the 
Judge in denying a demurrer filed 
By former acting Police Chief 
David A. Davidson and two officers 
in a $200 damage suit brought 
Against them by FrantiflValsh. 

Walsh in his suit e&tended he 
Was fingerprinted and photo- 
graphed against his will after hav- 
ing been arrested last May 23 for 
loitering in a park after hours. 
Walsh subsequently was acquitted 
of the charges and filed his damage 
suit 

In his ruling, Judge Paojaessa 
laid that there was no legal Jfece- 
dent or constitutional warrant for 
compulsory fingerprinting, photo- 
graphing and measuring a person 
arrested for a minor offense and 
Hot wanted for a serious crime. 
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February 27, 1936. 
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f Mr. Tamm advised of his conversation with Frank Waldrop yesterday 
and of the article appearing in the morning Herald on the editorial page 
relative tofretjxement; that Br. Waldrop stated that he would take care of 
the/Copeland Bill* Mr. Hoover requested Mr. Tamm to have a copy of the 

^ *J < at dSrementioned editorial on his desk in order that he may write Mr. Waldrop 

9 <J[ y a note and also Mr. Corby In flew lork. 

Mr. Tamm advised of the article in th ^Washington Pofit relative to 
redrgani nation in the Government in the interest of econoiny and efficiency. 

"1/ Mr. Tamm advised of the I article appearing in th^fflew 3b rk Eaily 
Jews 
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relative to the arrest of two prostitutes tjy Mr^ Dewey. Mr. Tamm advised 
the publicity given the Bureau in thiB article. Mr. Tamm advised that he 
is obtaining some of the Miami clippings from the Dljjj>jUBuja^&CMfl ,T*???..iEeD" 
concerning the Director. 

*t Mr. Tamm advised of the articles in the moo^ri&^pfeir* Relative 
to thd Lindbergh case. n * r* ^ 

, nr MAR5 1 

)q /C^ Mr^Tamg^dvised ofth^ncident in 
relative tofl Vandf V 

r) /<— ^ with reference to the'Ballston Ba nk Ro bberyJ Mr. Tamm advised 
a "break la expected aometlJie_a£gund 2 or 3 o^frlock. »s Tamm idvJsed of the 
arrangements made by J |^^| ^! Mr. Tamm in- 

quired concerning ■'release and Mr. Hoover stated that everything should 
be ready; that he ofculd be held In the basement. Mr. Hoover stated that he 
'thought the morning paper would be the best means of getting the story out. 
■r^jooTMyreaueeted Mr. Tamm to prepare a detailed ataxy and then contact 
f W Mr. Hoover stated that he la leaving Florida on Saturday f 

arriving inWiieliington on Sunday noon. Kr. floorer stated that It would 
me all ri^it to hold one of the robbers until the other one is taken into 
foe tody. 

told *r ^Hoover that he now has the second report of Agents 
^in thelPuerto Rfe matter. Hr. Tamm advis ed of the letter 
LiAing the letter written byfl ^ 

Mr. Tamm read the letter to the Director. Hr# Hoover 
atated that this letter should be contained in the Bureau report; that a copy 
of the report ahould be sent to the Attorney General and to the Criminal 
Divis on. f0Wag nFSTR0YK1) S^fO^^n-C C^IAaJ^ ^ 

*4& FEB 1 1865 f\^f Aj^fc^^ 6Y\ ^A^ /$ 
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Converaation of Mr. Hoover and 
Mr. Taam, 2/27/36/ 
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Hr. Tamm advised that he took the report of 
on the Justice of the| Supreme Cou rt matter around to * 
afternoon and advised '■ ^Hhat he would have 

Mr. Hoover stated thatT^ror^ie not received to send 
Mr. Nathan should return to Washington around Saturday 
right at Hew Tork. 




andj 
ate yesterday 
stand by here, 
back and that 
is all 



7 




stated that 







m r. Tamm adv ised 
7 ^ was picked up by Agent 
be given out. 



a party to this. 



e par 61 e violator,! 



. Hoover 



who 



Mr. Hoover stated that a release should 



Mr. Tamm advised of the teletype from SAC Hanson at Los Angeles 
relative to the a ss^pnment of an accountant at the request of the Committee 
investigating reorganizations ana bond issues* 

Mr* Tamm advised of the teletype from^ W relative to the 
nan who wasDicked in Oklahoma and who the Post Office Inspectors think 
i^^conte^ of^arpis. Mr. Tamm stated that he was going to wire Mr. 
^not to try to see this man while he is in the custody of the 
TostOfHce Inspectors. 
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An geles 
case and the 



Mr* Connelley 
le situation with Mr* Hanson relative to that 



case. 
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lawn Inquired of the Director what he thought about having 
, J E the woman who wrote the letters relative to the Chief Justice > 

fired* fc% Hoover instructed Mr* Tamm to write a memorandum to the Attorney 
General suggesting that he may wish to take this up with the organisation 
ty which she is employed as a aatter of administrative procediire* as to 
Aether she ahould be retained in the government service* 

mr. Tamm advised pf the unite Slave, case of which a thirteen year 
*W cigl is the victim* Mr* Hoover stiftedTthat it would be all right for 
hlm^to give a brief statement to the press* 

Mr. Tamm advised of the memorandum from **r. ggan relative to the 



he 



y mr, xamn advisee or tae memorandum Irom m r 

/ / Alnmiejffi_case and the insistence for further work by 




AOtotl 



Mr* Tamm advised of the inter-o ffice m emorandum prepared putting 
Pan Ihite Slave cases replacing fcith 



Conversation of Mr. Hoover and 
Mr. Tanm, 2/27/36. 
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With reference t o the Situat ion in Virginia, Hr. Tainm stated that 
Judge Holtzoff thinks thaiB • should be permitted to testify for 

the defense in this particHa^sltuation inview of the fact that we |iave 
almost been coerced into it by the way the report was handled, * l r. oover 
stated that this would be all right. 



■ ^ 



Mr* Hoover inquired of Mr. Taium if he r6JBesaber"Uie 
Extort ton ^flafifc__ln MJaisi. Mr. Tamm stated that he did and supplie 
with the facts. 
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Aie nimtttr, vompbeed Hf Joe* 
-toe* XfetwUt. Bfeek. «»t sued, 
jfoerantly <0aientad t *«ertlng 



rS^.? 6 °cwrt wis now writing 
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THE TIMES HERALD 
WASHINGTON, D. C. 
MAY 23, 19U 
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G STAR, Washingtonja^C. 
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High Court Rules 
Against Lens Firm 
In Antitrust Suit 



By iht 
The 



. |upreme Court today upheld 
Justtp e DepHTtmrrrt-etmtentions that 
thefcoft-Lite Lens .Co., Inc., New 
Yoft, violated fluTBRSrman Anti- 
Trust Act by selling pink-tinted eye- 
glass lenses only to wholesalers who' 
would resell at fixed prices to 
"licensed" retailed. 

Justice Reed delivered the 8-0 
opinion. Justice Jackson did not 
participate. 

In V separate case, the tribunal, by 
an evValy divided vote, sustained a 
lower .tourt opinion dismissing the- 
JuflP/ department's charges that J 
thllpiaust^ fc Lomb Optic al (to \ 
NflR 'tudu vWBUmTIM SUeftrrfHIj 
Am by agreeing to sell oniy to "the | 
Sdft-Lite Co. the pink Hinted lenses! 
it made. v I 

The court denied the Govern-' 
i ment's request for a permanent in- 1 
atead of a six-month injunction 
•gainst Soft-Lite enjoining it from) 
"systematically suggesting'* whole- 
sale and retail resale prices for its 
lenses, and from executing "fair 
r trade" resale price maintenance 

contracts, 
' A decree Of the Federal District 
.Court in New York provided that 
after the six-month period, Soft-| 
Ute must comply with the Miller- 1 
findings Act permitting minimum' 
prices for resale of a commodity' 
, -which bears the trade mark of the 
^distributor, in States where con- 
tracts of that description are legal 
Jot intrastate transactions. 
1 ft>f approximately 14,000 c|>to- 
mitric retailers in the United States, 
ffto Justice Department said 1|,000 
Po£,000 are Soft-Lite licensees, IfThe 
«frt-LJte Co., the department added, 
r*reallxes a gross profit on iu tale* 
m more than 100 per cent." 
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Outran* zrf ^^b^sttgalbtr 

January 6, 1932. 



maOKANIOi FOR TEE DIRECTOR. 





___ Marshal of the United States^upreme Court, 
on tie -telephone, to inquire if any arrangements haa been made 
to have Special Agents present at the Supreme Court on January 
7th,, such as were made at the time of the^ hunger marchers' 
arrival in Washington sometime past. I advised the Marshal 
thct while I wa3 not in immediate touch with that situation I 
felt satisfied that no such arrangements had been made or would 
be made in the absence of a specific request. ■ W stated 
that they would feel quite a bit better 'satisfien^taere were 
several Agents present when the hunger marchers arrive tomorrow 
and he made the specific request that if possible at least two or 
three Agents be assigned to this duty. The Local Office was 
instructed to have two Special Agents report to the Marshal of 
the Supreme c ourt at 11:00 A. M, January 7, 1932, but that the 
Agents should not arrange to stay there more than one day in 
the absence of specific instructions. 



Respectfully, 
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Page(s) withheld entirely at this location in the file. One or more of the following statements, where 
indicated, explain this deletion. 



LJ Deleted under exemption(s) 



with no segregable 



material available for release to you. 



LJ Information pertained only to a third party with no reference to you or the subject of your request 



□ Information pertained only to a third party. Your name is listed in the title only. 



/ 



Documents originated with another Government agency(ies). These documents were referred to that 
agency(ies) for review and direct response to you. 



Pages contain information furnished by another Government agency(ies). You will be advised by the FBI as 
to the releasability of this information following our consultation with the other agency(ies). 



Page(s) withheld for the following reason(s): 



□ For your information: 



LJ The following number is to be used for, reference regarding these pages: 



xxxxxx 
xxxxxx 
xxxxxx 



xxxxxxxxxxxxxxxxxxx 

X DELETED PAGE(S) X 
$ NO DUPLICATION FEE £ 
X FOR THIS PAGE X 
XXXXXXXXXXXXXXXXXXX 
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N ACTIVITIES IN CALIFORNIA 

>m the Fifth to the Sixth Congress stat^ 

the following campaigns have been carried out » Vj 
artment : 

nary Revolution. 

e October Revolution. 

e Red Army. 

ror and the execution of Saeco and Vanwtti (p. $> 

>s of the Communist International giVii, 
given period were published over a peri**- 

3 of the Daily Worker : May 1, 1930 ; A^ : 

ril 30, 1933; April 27, 1935; May 1, 1^" 

May 1, 1940. 

ssued between the 5th and the 6th Co: 

* fact that^ 

lean Parties have also held central schools wl n 

*ub Department of the ECCI by the drawing up , 
sphere of Leninism, and by instructions on or;:*: 

Jnion consider American Communists * 

%d to the Soviet Union or received sheh* 

cted for the violation of the laws of U* 

cal work entitled "Proletarian Journey; 

* and six others convicted in the fam^ 

d fled to the Soviet Union to be warn,: 

ian section of the International Lah? 

>osts under the Soviet Government. Otb*? 

ee who received a Soviet welcome \\*-n 

ywood, Louis Bebritz, and many othen 

ing that the American Communist Pam 

3 from international Communist bea*i 

ly and wittingly acted in every sense » 

?t principal an obligation which in tun 

iber of the American party. 

he United States Is an Advocate of 
tmext by fokce and violence 

production 

he United States of America advocate 
t by force and violence. As documentary 
n Un-American Activities submits \k 

his report will dispel any confusion * 
y exist in the mind of the America 
need for adopting and enforcing lee* 
st Party, and illustrate the voluminc* 
at ion and its enforcement. 
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This report establishes conclusively that : 

(1) The teachings of Marx, Engels, Lenin, and Stalin consti- 
tute the credo of the Communist Party, U. S. A.— in fact of the 
nuiimunist movement throughout the world, The doctrine of forceful 
and violent overthrow of ant i- Communist governments is a basic 
premise of these teachings. 

(2) The model party of the American Communist is the Com- 
munist Party of the Soviet Union, whose history forms a basic 
•* guide" or textbook for American Communists on the praetice of 
force and violence. 

(3) The American Party is now and always has been under 
ihi* direction of an international Communist organization dominated 
hv the leaders of the Communist Party of the Soviet Union, which 
i< established and documented on the preceding pages T J to H of 
this report. This was true under the Communist International and 
now under the Communist Information Bureau. This world move- 
ment has consistently advocated forceful and violent measures 
against anti-Communist governments. It is no mere coincidence that 
in every one of the countries recently overthrown by such Commu- 
nist violence, leaders of the Communist International have seized 
positions of power. 

(4) The Communist Party, U. S. A., and its leaders, both 
present and past, are on public record as advocates of the forceful 
and violent overthrow of the American Government, despite their 
recent disavowals, Many of these leaders have received training in 
Moscow on the practical application of such methods . 

(5) The Communist Party, U. S. A., has encouraged, supported, 
and defended, without a single deviation, the ruthless measures of 
foreign Communist parties to overthrow their legally constituted 
governments by force and violence. In other words, what the Chinese 
or Greek Communists are doing today is what the American Com- 
munists plan to do tomorrow under similar circumstances. 

(6) While the United States gujreme Court hflg not yet made 
a judicial determination on the question, numerous lower federal 
courts have, with unusual consistency, handed down decisions which 
characterize the Communist Party, U. S. A,, as an advocate of over- 
throwing our government by force and violence. 

The threat offered to our national security by the continued, almost 
©restricted operation of such a movement within our own borders should 
W obvious to everyone. 

Communism today, far from being the weak, isolated movement it 
«*e was, is a powerful force for evil whose influence is being exercised 
a virtually every country in the world, 

Inder the leadership, support, and inspiration of the Soviet XJnion y 
t communistic dictatorship has been forced upon one nation after another 
* Europe byjhe ruthless use of force and violence. These outbursts of 
Communist violence— all obviously aimed at paving the way for eventual 
■bversion of the entire world to Moscow dictation — have also occurred 
w Asia and in our own hemisphere. 
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No better ease in point could be cited than the evidence <• 
in the documents on Nazi-Soviet Relations, 1939-41, publish,, 
State Department. In other words duplicity is innate in the <V 
movement which was advised by Lenin to 41 resort to all sorts ■/ 
maneuvers, and illegal methods, to evasion and subterfuge/' h,\ 
accomplish its purpose. It is in this light that the following fV 
denials regarding the use of force and violence must be consider, v 

(Statement of William Z. Foster, chairman of the Communis 
LL o* A> :) 

Question. Poes the Communist Party advocate the overthrow of the Vw> J 
Government by force and violence or by any other unconstitutional means"' 

Answer We'll let the Suprem e Court of the United g^t™* answer r: . 
tion for us. In its decision in the Schneiderman case, Juno 1943 after f W 
exhaustively, on the one hand, the charts that the Common^ Partv :i *i// 
violent seizure of poww and on the other hand, the practices and dnetrii... 
party, nicJudinff the writing of Marx, Lenin, nnd Stalin, the Conrt uii<T: 

A tenable cone Juki on from the for^^roin^ is that the party in I'r'7 ■'. ■ | 
* ♦*«VI! P up *«^ by peaceful and democratic means, and as a thwwii. -..< 
jnatibed the use of force nnd violence only «» a method of preventing ™ r--jrf 
forcible countemvet throw once tfie party had obtained control in a p^orf.' - i 
or as a method of last resort to enforce the raajoritv wilt if nt some imU-i - I 
m the future becau.se of peculiar circumstances constitutional or uvtm-frt i- - 
were no longer open." 

We Communists aooept this formulation »js a fair sMUwnt of our ■■■ < 
toward the question of political violence. Anuncan Communists have alw;iv. - 
nized the historical fact that parties with advanced Kocial program* com.".: * 
governmental power by conspi rational methods or by minority conns d"^,; ■ 
The dancer of violence in such ^tuitions always comes from the mu-timv.m -. - 
Who refuse ty bow to the democratic majority will. (New York Urruk /■■- 
January 11, 1948, p. 38.) 

Foster did not state that the majority opinion in the Sclniei.f-r- 
case also declared that "This court 1ms never passed upon the <ji;-- 
of whether the party does so advocate, and it is -unnecessary to * 
do so now. ' (Schneiderntan v. United States, 320 U. S. 118/at v 

It is generally conceded by legal authorities at the preset * 
that the fact that Russia was an ally at the time of the decision « ■ 
pressing need of national and international unity for the task of «i 
ing the Axis Powers, created an atmosphere conducive to a U\-'* 
decision m this precedent-making ease, of which the court conl-: 
have been unmindful. There is good ground for the belief that a f 
test case before the United Sta tes Sunreme flan* w j» result in a ih-.- 
opinion regarding the party's- advocacy of overthrow of governs" 
force and violence. In publishing this report, your committee .v< : 
aid m clarifying this issue. 

In his pamphlet entitled "U Communism Vn-Amcricanf" Ku.' 
Dennis, general secretary of the Communist Party of the United Si/ 
has voiced a similar denial of advocacy of force and violence: 

Question. The partes aim is the violent overthrow of the American Kpf'- 
^t^Tf^L ^ ition of the Communist Party on this question is defc 

embodied in the constitution of the Communist Party which stints- 

Adherence to or participation in the activities of anv clioue mun or n* 
InvT °ii ***£' 7 blch 5°f"* if ** or *<*" *° subvert, undermine, weaken or over** 
ELu ! w»titatiOD8 of American democracy, whereby the majority of the Am*' 
people can maintain their ripht to determine their destinies in any <l« K re* s^' 
punished by immediate expulsion * • *.'' »i«"tw in auj iie^n*. 

mT~ .S?™^ J tCd flD ? «*«*«* by reactionary cUw* bent on maintainor = ; 
power and privileges against the will of the overwhelming majority 
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., , r c ;i number of cleverly cor 
vx f ',.)u.ritbpiiiastrikeagamfii 

tl . n weaker nation, the force 
;.,,',.,! t» Hitler's technique ot 
w ^" M.-rm <»f the attack. 
,r \. \| ,v ;{ti, lf^iT, the Communists 
- v ^V'-' Strrl plant in Chicago in 
Z* "V * /■ d in were killed. A coroner's j 
il\ ^ j ol been carefully prepared t 
Z,.:", . ■■ ^i-u vision for Red Cross suppl 
W, , f . rv t'nnnnnnist press then prucec 
^». iv Mcol Coriwration and the Cn 

s-.- ,),:!,- on November 29, 1939, a~ 
^w'^v^inn of little Finland, V. M. 
f.« ./ >■. A-Taii-s, brazenly declared: 

\Im. am) wimiMi, citizens of the Soviet Ui 
gM*.' ....wTJtineiJt of Finland toward our c<. 
p^,, ... niMire the external security ot our 
** h f . ...sous hiivo been jnitiatcd by the J 
l»r* * M.- Soviet Vnion nnd Finland. * * * ( 
4 l ( w,. ,.r.df ( Town rd-McCa nn, Inc., New To 
Tlw p..licy of blaming the victim 
« .--l' \h«lenco f drew forth the followin 
J w , ^ Harlan Stone in the Sehneidcrm^ 

\U tin-ft nut stop to consider the much-di 
1 *• ^»< (.*n'v was to be used if established go 
» * ^? .., . ,.. i„ ; ,kf themselves over into prokta 
f •■■* £ 'Thmmtal structures, or should ha\e 
; Vt* '.niK.H or Kuhversive attacks. Tor in anj 
r •*•*■*• -.t ..f government, and the measures 
* *-i.r u i tr , llflt| v . United iSifl*^. 320 U. S. 118, * 

A- another loophole it should be nc 
**Vi!ijtiun prohibits action against '*an 
Wf. -I^iturt-raoy, whereby the majority 
**:T:!ain their right to determine their < 

>.*'»»■» rsio?i w wof prohibited again* 
JLmtrtr.nt (invernment. Thus the Comtn 
tkt»Mih*i s that such institutions are not o 
' th* American people can maintan* 
•■">," ^r decide <Aa* a majority i 
'■'■* ^oirfjrd f^c institutions of Artieri* 
•' iMiitrdiately loses its validity. 
Tho.H' w lio remember the facility wit! 
i ihoir conception of the United S 
^z it iio one of warmongering imperiaH 
tr - " r the Stalin-Hitler pact in August, i 
**;•■:' This obvious, face-saving legalistic 
The sincerity and reliability of Mr. 
*lwary f overthrow of onr Govemnn 
^hmmsIv impugned by his avowed host 
41 "xph-ssed as recently as March, 1948 i 
■ r -»n. Political Affairs. Here he refers 1 
^" of t %vo "hostile camps/' that of "lm 
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necessarily advocate the overthrow of the government by force *:*■< 
ience, but that he was in reality cooperating with the Communis Y m 
only in wholly legitimate measures and, therefore, was not so a* * 
therewith, m the sense intended by the statute, as to warrant hisuV« 
tion ; and (2) that evidence of affiliation employed to find that t4 
was a member of the Communist Party was improperly a,iri 
Nowhere did the court suggest that the Communist Party did */« 
cate the overthrow of the government by force and violence sin« i 
question was not in issue. 

FEDERAL COUBT DECISIONS 

tt < °PV osed to this ^rfusal on the part of the SnpremeCoim cM 
United States to make a judicial determination as to whether tl**V 
munist Party advocates the overthrow of the government by iam i 
violence we have the decision of many lower federal courts tU' i 
party does so advocate. 

Kenmotsu v. Nagle (44 P. 2d 953, 954-955 (C C. A 9) ) ■ cm* 
denied (283 U. S. 832) ; Sakmganshy v. Weedin (53 P. 2d 13, 16 i f f * 
J \ ; Y£ c £ v ' Weedin ( 58 F - 2d 928, 929 (C. C. A. 9) ) ; AV,u,i 
JJpIe (59 F. 2d 398 399 (C. C. A. 9) ) ; Sranck v. CaA* (88 F. 1 
a ■* V r A 'W )'> Ber ^an V, Tittinqhast (58 P. 2d 621 ; 622-6'21 
A 1) ) ; In re Saderquist (11 F. Supp. 525, 526-527 (D Me ) ) -iE-w 
sub nom., Sorgutrf v. Ward (83 P. 2d 890 (C. C. A. 1) ) : United AW 
C«™ (11 p. 2d 683, 685 (C. C, A, 2)) ; certiorari denied sub w 

*? J ?^n\? 1 £ r ?? (2?1 U ' S ' 683 > i Fm ' fed ****** v - &»»** (2F iil 
yi ( YV. D. N. Y.) ) ; Re Worozcyt et ah (58 Can. Cr. Cas. 161 (St;; ( 
Nova Scotia, 1932) ). Of the three eases mentioned in the opinion 
Xchnetderman v. United States (320 V. S. U8, at 148, fn. 30) »U" 
to the contrary, one— Colyer v. Skeffington (265, Fed. 17 (D JIass 
w'J?} h ?It n ~ ted ' reversed on appeal (sub nom. Skeffington v. Js*» 
fn n a J 29 ( C C. A. 1 ) ) j and one-tftredter v. JTewter (95 F. 3d ' 
(U L, A. 5) ) — was affirmed by this court, with modification, on * 
grounds, and without consideration of this point (307 V S< 22). 1=' 
third, Ex parte Fierstein (41 F, 2d 53 (C. C. A. 9) ), the onlv eriJ* 
adduced in support of the finding was the bare statement of the arr - 
detective that the party did so advocate. 

These courts have uniformly sustained, when has*d on flniuc— « 
records, administrative findings to the effect that the Communist Wl| 
from its inception in 1919 has believed in, advised, advocated, and t** - 
the overthrow by force and violence of the Government of the r*i 
estates. Other courts have gone to the extent of holding that the 0»l 
muiiist Party, as a matter of law, will be presumed to advocate fore** I 
violence even m the absence of specific evidence 

Murdoch v. Clark (53 P. 2d 155, 157 (C. C. A. 1) ) ; Unit€d$+\ 
ex, rel. Yoktnen v. Commissioner (57 P. 2d 707 (C C A 2) ) ; certi<**| 
denied (287 U. S. 607) ; United States ex, rel Fernandas v Commiu^l 
%nT^/^J^ P M 593 <C. C. A. 2) ) - United States v. /Vr*| 
ft S 2 A d o? 3 ( °' a Arr >>> Uniied 8tat ™ *> Reimer (79 F. 2d 3H*f 
1 *- A ;^U ^ mted States ex. Fortmueller v. Commissioner ofl*+\ 
gratton (14 F. Supp, 484, 487 (S. D. N. Y.) ) ; Ungar v. Seaman (4F *] 
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*1 t* C A. 8) ) ; J?z parte Jurgan%il\ 

Ni.25F.2d35 (C- C. A. 8)). -f;" 
Tb^" following are exeei-pts from 'bpii 
irt* on the advocacy by the Communist V 
nrnrnt by force and violeuce: >.. 
.imf»h's/i v. Paw/ tt ah (283 F. 957 a^>j: 
tip When, therefore, piirposes and methods ^ 
g^ti^v .if so r it-ty and government as now oi(f»lii7 
^»4j'^j in hin^uage such as "by direct actio »7* t>? 
^^ irtj..«,** mi^gesting "the array of the prol«tarij 
^ fuJ pjuird," the use of all means of "battle/* d 
»i.ifn i rt open combat, and the like, the query at c 
% b^r*» ftij*cpptihle of a meaning which necessarH 
^*>i* w m' b ari5 and necessarily suggests repugn*] 
« «•*! fr* any idea except a change so peaceable, ^e( 
#*« ?k< ifhj to the new era will come about with ft 
m +t ir willingly receding before the new. It suffice: 
to *-,r,wj upon argument, that it is hardly fair to a 
*■ m- rirfitlin^ly mild. In other words, tne concern 
•* #^«n* to be used, if success is to be achieved, i 
Vfcw-irr i » f h <- r means prove unavailing. 

Sbjfington V. Katzeff (277 F. 129, at pp. 
*> have carefully examined these exhibits fc 
i^*fc*r thry contain statements which, giving to 1 
*^^ * arrant any reasonable mind in reaching the 
H«j teaches or advocates the overthrow by force fl 
» ••» Arnstttuted. 

Fnliitwine are some of the declarations of purpo 
1 >n the manifesto of the Communist Intemation 
*»**»n of the Communist Party of America, are bindin 
f ■* \h* application for membership the applicant 
•^i^ nnd tactics of the party and the Communist 1 
'("Eumunism does not propose to *capture f the i 
■■ fc> ^>oquer and destroy it. As long as the bourgeo 
^ rin buffl« the will of the proletariat. * * * 
"TV state is an organ of coercion. * * * 
*Th*-ref<>re it is necessary that the proletariat ^ t 
•^""•n and suppression of the bourgeoisie. Proletarian 
' Ut fart; it is equally a recognition of the fact that 
"! *«'wt.v the proletariat alone counts as a class. * 
'*"' proletarian class struggle is essentially a pol 
r^** ! '' ltl *"e sense that its objective is political — overl 

• u I«»ij which capitalist exploitation depends, and th 

* t*«w*r. The object is the conquest by the pro 
»+# • • • 

The organized power of the bourgeoisie is in the c* 
J utuW control of bo urgeoise- junker officers, its poli 
"*. \U priests, government officials, etc. Conquest 
**M>- a change in the personnel of ministries, bu 
r *tun of government ; disarmameut of the bourgeois) 
m * of the white guard ; arming of the proletariat, I 
Ul{. d of workingmen. • • • 
^ "»h*» revolutionary era compels the proletariat to 
1m ^ *hich vill concentrate its entire energies ; namely, 
^*»'t, direct conflict with the governmental machine 
■^ , • sue h as revolutionary use of bonrgeoise parli 
^^\y «i*uifica n ce. • • • 

*t h M ^ War ' 8 forced upon the laboring classes by I 

*«*f *** ^st aoswer blow for blow if it will not reooun 

^-n!^ * 1 ^ s at ^ wme time the future of all humaj 

^^ rhe Communist Parties, far from conjuring up 

* to shorten its duration as much as possible — in 
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ndix with texts of some of the constitution^ 
ed or discussed. 

u, Constitutional Limitations 

s legislative powers in its legislature, to W 

limitations expressed in the constitution ^ 

ch Tve are principally confronted, in eon«4, 
of state statutory regulations concern^ 
y common to all of the states, 
messed in the form of guaranties of fund*, 
immunities, generally referred to a* ^ 

e, Article I of the Constitution pruamnfm 

^ion (See. 4), freedom of speech (S»*v %) 

c. 10), coupled with the reservation tfctf 

ih all not be construed to impair or dtwj 

:>p\e" (Sec. 23). (For text, see append* ) 

nited States furnishes similar (iruarmtiu* 

press, and of assembly (Amend!, 1))* 

at ll the enumeration in the Constitute, 

dGnstrued to deny or dispara*:** otta» 

nendt. IX), as limitations upon Ct* 

process clause of the Fourteenth Am*%4- 

legislative action {Qitlow v. A\ir 1*4 

H^esota ( 1 931 ) , 283 TJ. S. 697 ; DeJwm 

S^Cantwellv. Connecticut (Ifttfh.IIt 

k Jfc discussed on page 570. Near r Jfta* 

itpte providing for the abatement of ft 1 ' 

aikatory newspaper, magazine or otfar 

?ib violated by the appellant who f*fc> 

infcapolis enforcing officers ami *p 

utaes energetically. The court held 

ntriiigement of the liberty of th^ 

Vtfendment, DeJonge v. Oregon *4 

l&twctt v. Connecticut held that iC* 

cfction of funds for religious pu 

ihjs Witnesses who solicited 

rfcamphlets, was unconstitutional 

wEreedom of religion) withotrt 4tt 

atipn to the requirements of th* 
I Stations imposed by the sevenli 
classed in the federal constitut ~ 

destitution of the United Sl^UtJ 
r^id and applied in judicial &<*** 
i<£'prevent subversive activiti«% 

*ctiu an establishment of nlnv^ ^ 
lg& the freedom of apweh. or "' '"/^Sl 
£{&< and to petition tb* |«%.*»*-»* ■"] 
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These rights are not absolute. As stated by the .United States 
— ^ljrtin 11 httnvy v. California (1927), 274 U. 3T357: 

7\ ■ *™ (htm °( 8J,m ' h whi ^ is swum) by th* Constitution does not confer 
dilute right to speak without reaputUMbility, whatever one may ehooso, or an 
..meted am 1 unbridled liciw giving immunity for every noeaible w of language 
^v^nting the pinuKhmewt of tho.se *h<> »bu«" fhis freedom; and that a stare in 
, v ,rrise of j t« police power may pnni*h fhone who Mmim this freedom bv utterance 
, r:1 i io the public welfare, tending to incite to crime, disturb the puhHe poace 
,-.j:irj}jer the foundations of organized government and threaten its overthrow bv 
..» ftil means, i« not <n>**n to question." (p. 371.) 

Tims, in effect, the question before us is ; Where does the individual T s 
^ium end and the state 's police powers begin ? 

IT. Thesk Limitations Impose Thrke Basic Standards 
Tiiew constitutional limitations impose three major requirements, 
.... basic standards, for statutory regulation of subversive activities! 

(1 ) The due process clause requires that such a statute be suf- 
ficiently explicit Jo inform those who are subject to it, what conduct 

» their part will render them' liable to its penalties, and be couched 
m terms that are not so vague that men of common intelligence must 
nemsanly guess its meaning and differ as to its application 

Whitney v, California, 274 U. S, at p. 368). 

(2) Such a statute must bear an appropriate relation to the 
safety of the state (Near v. Minnesota, 283 TJ. S. at p, 707). 

While these two standards may sive rise to some difficulties as to 
.'.-lency of proof, they present no insurmountable obstacle to the 
^ment and enforcement of effective curbs upon subversive activities. 

The third standard, however, presents difficult problems. That 
/ ianl, resulting from the preferred position of the freedoms secured 
".y First Amendment, is : 

' * CLEAR AND PRESENT DANGER ' ' 

(3) Any statute restricting those liberties must be justified by 
kar public interest, threatened not doubtfully or remotely but by 

rkarand present danger (Thomas v. Collins (1945), 323 TJ. S. 516). 

The Thomas case involved a Texas statute that required a labor 
: -.organizer to apply for an organizer's card before soliciting any 

vrs for his organization. The court held that statute unconstitu- 
■u! as applied to the president of the International Union TJ. A. W. 
:.-"il Automobile, Aircraft and Agricultural Implement Workers )j 
' -l"«d an address with a general invitation asking persons present 

i-mbers of a labor union to support a certain local union. In holding 
* thf statutory restriction of the liberties guaranteed hy the First 
^fiJment, as applied to the facts, was not justified, the court stated ; 

Th* rations) connection between the remedy provided and the evil to be curbed 

^^Z^XT^ M ?\ p ?° rt legiakti0D M«™t attack on due prooe^ 
^swill not suffice. These nghte rest on firmer foundation. According; what- 
-^Mon would re-fltrain orderly discussion and persuasion, at appropriate time 
^ ^st have clear eupport in public danger, actual or impending. Onlv the 
ahum, endangering paramount interrsts, give occasion for permissible 'h mi- 
it u therefore in our tradition to allow the widest room for discussion the 
•* ranffa for its restriction, particularly when this right is exercised in Con- 
'< »ith peaceable assembly. " (p. 530.) 
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ivitnougn tne dear ana present danger standard (applied in 
Schenck v. United States (1919), 249 U. S. 47) was given a somewhat 
restricted scope in Gitlow v. New York (1925), 268 U. S. 652, wliidi 
upheld the New York Anarchy Act, the more recent decisions in Thomas 
v. Collins (1945), 323 U. S. 516- Thornhill v. Alabama (1940), 310 U.S 
88; Schneiderman v. United States (1943), 320 U. S. 118, and Bridga 
V. California (1941), 314 U. S. 252, indicate that the "clear and present 
danger "standard must be met ir> formulating a measure that in any 
way restricts or hampers the freedom of religion, speech, press or peace- 
ful assembly. 

In the case of Schenck v. United States, the defendant was con* 
victed of violating the Espionage Act of 1917 by attempting to cause 
insubordination in the armed forces of the United States and to obstruct 
the recruiting and enlistment service of the United States while it was 
at war with Germany. The defendant had published a document circu- 
lated to men who had been caljed to service and allegedly calculated to 
cause insubordination and obstruction. The court, affirmed the convic- 
tion of the defendant and stated that "The question in every case 
[involving freedom of speech] is whether the words used are used in 
such circumstances and are of such a nature as to create a clear and 
present danger that they will bring about the substantive evils that 
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The Thomas case involved a Texas statute which sought to regu- 
late labor union organizers. In the Thornhill case, the court found that 
an Alabama statute prohibiting picketing was unconstitutional. 

In the Schneiderman case, the court reversed a lower court deci- 
sion canceling the citizenship of Schneiderman on the grounds that he 
had illegally procured citizenship. It was alleged that Schneiderman ai 
the time of his naturalization had fraudulently concealed his member 
ship in certain Communist organizations which were opposed to the prin- 
ciples of the Constitution. 

In the Bridges case, the court reversed the conviction of a labor 
leader who had been held in contempt of a state court, for causing the 
publication of a telegram from himself to the Secretary of Labor, on 
the ground that the telegram constituted an attempt to influence the 
court's decision since it contained a threat to strike. 

The determination of what constitutes a "clear and present dan- 
ger" presents the problem most difficult of solution. For, as stated by 
thp ftyprPTTip (7ftll rt in Bridges v. California (cited above) ■. 

"In Schenck V. United States, however, this court said that there must he * 
determination of whether or not 'the words used are used in such circumstances *nd 
are of such a nature as to create a clear and present danger that tbey will bnnc 
about the substantive evils/ We recognize that this statement, however helpful, <fo* 
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opinion in Whitney v. California, 274 U. S. 367T374 : This court has not yet fa* 1 
the standard by which to determine when a danger shall be deemed clear ; how reni""* 
the danger may he and yet be deemed present/ *■ * * (p. 261.) 

"What finally emerges from the 'clear and present danger* cases is a workmf 
principle that the substantive evil must be extremely serious and the degree of im 011 ' 
nence extremely high before utterances can be punished. Those cases do not purp^ 
to mark the furthermost constitutional boundaries of protected expression, nor do *' " 
here." <p. 263.) 
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III. Statutory and Ji 
In view of the difficulties inheren 
md present danger" test, we believe th< 
-stent of the power of the Legislature 
^ to examine some of the more significar 
■■onstruing and applying those statutes. 
of the statutes discussed will be found in 
at Page 581. 

We have not included considerati 
■<[\A a time, the clear and present dan 

f peace. 

Regulations concerning subversive 
pal forms : First, statutes that directly 
statutes that directly affect organizati 

f organizations. 

A. Statutory Regulations that D 

1. Treason. Treason against the 
State, adhering to its enemies, or giving 
and punished by Section 37, California 
■iix), the definition being derived fro 
state Constitution. (For text, see Appt 

Misprision of treason, consisting 
reason without otherwise assenting tc 
punishable under Section 38, Califon 
Appendix.) 

2. Insurrection and Rebellion, lr 
f active and open resistance to the ai 

rnent. Section 143 of the California Mi; 
:zes the Governor to declare a state of ir 
tied "that the execution of civil or cr 
resisted by bodies of men, or that any cc 
resist by force the execution of such p 
county or city are unable or have fail 
laws M and he may order into the serv 
text, see Appendix.) Section 145 of the 
Code provides for punishment of anyoi 
the Governor's proclamation. (For tex 

3. Sedition. Sedition may be gen 
of mouth, publication or otherwise, dis 
uient or the advocacy of its overthrow 
statute which prohibits seuition as su< 
includes criminal anarchy, display of 
"lent, and criminal syndicalism. 

a. Criminal Anarchy. Statutes i, 
hibit the forceful and violent overt hro 
Usually such statutes also prohibit th< 
organized government. 

The New York Anarchy Act (for 1 
Law, Sees. 160-166) provides, in part 
advise or teach by word of mouth or 
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issue or knowingly circulate, sell, distribute or publicly display any book, 
paper, document or written or printed matter in any form containing or 
advocating, advising or teaching such a doctrine ; or to organize or help 
organize or become a member of or voluntarily assemble with a group of 
persons found to teach or advocate such a doctrine. 

The New York act was upheld by fheSUi prpipg Cmivt ™ Gittowi. 
New York, 268 U. S. 652, decided in 1925, where the defendant was found 
to be responsible for a manifesto advocating overthrow of the governraenl 
by violence and unlawful means. 

Tbe court in the Qiilow case did not apply i,he " clear and present 
danger" standard, holding that the test applied only to actions of tht 
class involving the Espionage Act. The court held the criminal anarch/ 
statute in question valid, observing that a state, in the exercise of iti 
police power, may punish those who abuse the freedom of speech by utter- 
ances inimical to the public welfare, tending to corrupt public morali 
and inciting to crime. The court recognized the legislative determination 
of the danger of substantive evil arising from utterances of a specified 
character. Justice Holmes dissented to the majority opinion, adhering to 
the "clear and present danger " test, wbich, if applied, might haw 
rendered the statute unconstitutional. 

The Gitlow case has not been overruled. However, later decisions tend 
to indicate that the "clear and present danger " standard applies to all 
state legislative action that encroaches upon the liberties guaranteed bj 
the Bill of Rights. We cannot say with assurance that this standard doei 
not now apply to such statutes as tbe New York Anarchy Act. 

We are not aware of any California statute that expressly prohibit! 
criminal anarchy. However, that offense would appear to fall within tbe 
scope of the criminal syndicalism laws of California, discussed below. 

b. Display of Emblems of Opposition to Government. Section 616 
of the California Military and Veterans Code prohibits the display of 
any flag, banner or badge in any public place or in any meeting place or 
public assembly or on or from any house, building or window, as a sign* 
symbol or emblem of " forceful or violent" opposition to organized gov- 
ernment, or stimulus to anarchistic action, or aid to propaganda advocat- 
ing overthrow of government by force. (For text, Bee Appendix.) That 
section, enacted in 1935, is based upon former Section 403a of the Cali- 
fornia Penal Code one of the clauses of which (prohibiting the display 
of a flag "as a sign, symbol or emblem of opposition to organized govern- 
ment >f ) had been held unconstitutional in Stromberg v. California 
(1931), 283 U.S. 359, 

In the Stromberg case the defendant, a member of an organization 

affiliated with the Communist Party, was supervising a Youth Camp i& 

San Bernardino. Each day she directed a ceremony at which a camp-mad* 
reproduction of the flag of Soviet Russia was raised while the children 
saluted and pledged allegiance to the flag "and to the cause for which it 
stands, one aim throughout our lives, freedom for the working class. 
The gupr e me Court held the clause in question was void for vaguene* 
and indefmiteness, stating that its terms might include peaceful and 
orderly opposition to a government, organized and controlled by a politi- 
cal party, as well as a Communist organization. 

The present section was re-enacted, limiting the prohibition of that 
clause to ** forceful or violent " opposition to organized government, to 



viiform with the law established in the St 
^itutionality of the present section has n< 

c. Criminal Syndicalism. Criminal 
jidvocacy of industrial or political change t^ 
■„rce and violence or unlawful methods < 
ratute prohibiting criminal syndicalism I 
Vring's California General Laws, Act 84 
i-liich was upheld by the Supreme Court in 
:A IL S. 357, when it affirmed the conv 
jijrlv and actively participated as an or£ 
f the Communist Labor Party of Califo 
iry to have been organized to advocat* 
ft-ndicalism as defined by that statute. 

It should be noted that in DeJonge v. 
:he Oregon criminal syndicalism statute 
Bakes it a crime to preside at, conduct, c 
meeting of an organization or group whie 
syndicalism or sabotage) was held uncon: 
•he particular set of facts presented by 
The defendant had been a speaker at 
*red by the Communist Party. The meeti 
purpose of protesting the activities of t 
Strike by the coast longshoremen. It was 
advocacy of criminal syndicalism or any u 
The court held that, notwithstandinj 
nist Party, the defendant still enjoyed h 
:o take part in peaceful assembly. Portioi 
the court in the DeJonge case appear to I 
discussion. The court stated : 

" * * * His sole offense as charged, and 
fenced to imprisonment for seven years, was thi 
J-ublic meeting, albeit otherwise lawful, which 
'ommunist Party." (p. 362.) 

"The broad reach of the Btatute as thus a p 
member of the Communist Party, that member 
"Q such a charge. A like fate might have attend 
! *r, who 'assisted in the conduct' of the meeting 
n^i'ting, however lawful the subjects and tenor 
antj timely the discussion, all those assisting in 
k u!>ject to imprisonment as felons if the me 
I'arty * * * " (p. 362.) 

"While the states are entitled to protec 
privileges of our institutions through an attemr 
n the place of peaceful political action in ore 
^eminent, none of our decisions go to the lei 

"f the right of free speech and assembly as the 
application. * * * w (p. 363.) 

"It follows from these considerations thn 
'titution, peaceable assembly for lawful discu 
U the persons assembling have committed crii 
*re engaged in a conspiracy againBt the public p 
for their conspiracy or other violation of valid 1 
the atate, instead of prosecuting them for such < 
ia a peaceahle assemhly and a lawful public < 
^arge." (p. 365.) 
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4. Sabotage. Sabotage statutes generally contemplate wilful 
destruction, injury or diminution of value of physical propert; ' belonging 
to another. The crime of sabotage has been incorporated in the California 
statute relating to criminal syndicalism (cited above) and is therein 
denned as meaning ' 'wilful and malicious physical damage or injury to 
physical property." (For text, see Appendix.) 

Th e Supreme Court up held the validity of the sabotage provision! 
of the California statute in Burns v. United States (1927), 27 : U. S. 328, 
affirming the conviction of the defendant for organizing, assisting in 
organizing, and becoming a member of an organization (the Industrial 
Workers of the World) which was found to have been oiganized to 
advocate and teach acts of industrial sabotage. 

5. Masks and Disguises., Many states have enacted laws ;on trolling 
the wearing of masks and disguises to conceal identity. A California 
statute prohibits the wearing of masks (Ch. 153, Calif. Stats. 1923, 
Deering General Laws, Act 4707), (For text, see Appendi::.) We art 
unaware of any reported decision involving that statute, 

6. Criminal Conspiracy and Unlawful Assembly. Most states, 
including California, have statutes prohibiting conspiracy fr > commit a 
crime (California Penal Code, Section 182. For text, see jLppendii.) 
and unlawful assembly. (California Penal Code, Sections 407, 408, and 
416. For text, see Appendix.) However, these statutes are of general 
application and do not relate particularly to criminal subversive activi- 
ties. 

7. Public Employment. 

(a) Federal Employment. The President by his executive order of 
March 21, 1947 (Exec. Order No. 9835, 12 Fed. Reg. 1935), has directed 
that inquiry be made into the loyalty of all persons in fede *al service, 
and established procedures for the discharge of employees ss to whom 
reasonable grounds exist for belief that they are disloyal to Ihe govern- 
ment. 

We are not aware of any judicial decision in which the constitu- 
tionality of this order has been considered. 

It is noteworthy that in Friedman v. Schwellenbach (1946), 159 Fed- 
2d 22, the United States Court of Appeals, District of Columbia, upheld 
a war service regulation permitting the removal from federal service 
of a person concerning whose.loyalty to the government the Civil Service 
Commission entertained a reasonable doubt. 

The defendant in that case had been conditionally transferred from 
a government position not under the Classified Civil Service to a pla<* 
in the Division of Central Administrative Services, Office for '. Emergency 
Management, a position requiring civil service status. The tr insfer *■* 
made expressly "subject to character investigation. ' ' 

The court held that the United States has the right to ei lploy such 
persons as it deems necessary to aid in carrying on the publ ic busine* 
and to prescribe qualifications and to attach conditions to th« ir employ* 
ment, ruling that it was beyond the province of the court to review the 
finding of the Civil Service Commission as to the existence of a reasonably 
doubt of Friedman's loyalty. Th e Bqyramii figy rt dan ted a wi it of certi- 
orari in the matter (330 IL S. 838). 
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The Friedman case involved a wa 
vt be considered as determinative 
-:ons and procedure for the deteri 
servants. 

With respect to peacetime re 
mployees, the Supreme Court in I 
1947) , 330 U. S. 75, upheld the pro 
Act (18 U.S.C. Supp. V, Sec. 61h) 
■he government from undertaking ". 
ment or in political campaigns. M 

The court, in affirming the lo^ 
fought by certain members of the 
:<ivernment and a union of such ei 
*he Civil Service Commission from er 
n question and for a declaratory j 
utional, stated : 

"We have said that Congress may re 
-mployees 'within reasonable limits,' even 
■\tcnt upon unfettered political action (p. ] 
■n the judgment of Congress menace the in 
■dslatiou to forestall such danger and adeq 
P. 103.) 

The court, in the Mitchell cas 
private, on public affairs, personali 
'M an objective of party action, ar< 
^ng as the government employee d 
^rty success. 

Another Supreme Court decisio 
\lovett (1946), 328 U. S. 303, whk 
^ional appropriation measure that 
*_hree named employees, who were i 
'ommittee to be unfit for governm 
subversive activities. 

The court held that the provisio 
I Section 3, Clause 9 of the Peder 
!) o bill of attainder or ex post facto 
tad the effect of accomplishing the p 
without a judicial trial. 

(b) State Employment. The ( 
state employees to take an oath to su 
States and the Constitution of Cal 
■or text, see Appendix), and prohi 
*ho advocates, teaches, justifies, ai 
force and violence, sedition or treas 
State of California, and requires in 
committing such an act during his « 
fce Appendix.) 

The California Government Co 
V oath to support, maintain or f urt 
°r policies of any foreign governmei 
^tion thereof or to obey the orders 
toent or official thereof is ineligible 1 
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kind under the State or any of its political subdivisions (Sec. 1023). 
(For text, see Appendix.) 

The California Government Code further provides that advocacy 
or membership in an organization which advocates the overthrow of tht 
United States Government by force, violence or other unlawful meaia, 
is sufficient cause for dismissal of public employees (Sec. 1028). (Foe 
text, see Appendix.) 

The California Education Code provides that certified public school 
employees may be dismissed for the commission, aiding or advotatis^ 
the commission, of acts of criminal syndicalism (Sec. 13521). (For text, 
see Appendix.) It also provides for an oath or affirmation as a pi* 
requisite for certification of teaching credentials (Sec. 12100). (For 
text, see Appendix.) 

We are not aware of any court proceeding in which the constittt- 
tionality of these provisions has been presented for consideration. 

However, the District Court of Appeals in Board of Education ?, 
Jewett (1937), 21 Cal. App. 2d 64, 68 Pac. 2d 404, affirmed the judg- 
ment of a lower court which sanctioned the dismissal of a teacher who 
was found guilty of unprofessional conduct in violation of Section 
5.650 of the former California School Code, the origin of the present 
Section 13521 of the California Education Code. 

In that case, the defendant attempted to enlist from his pupili 
support for his anti- American pro-Russian views. Among other thing* 
he distributed communistic pamphlets to his pupils in the classroom. 

8, Flag Saluting. In West Virginia State Board of Education t. 
Barnette (1943), 319 U. S. 624, th e Finn™™* f^iri^ H uader consid- 
eration the expulsion from school of students who were members of 
Jehovah 's Witnesses. 

The students had refused to execute the flag salute as required by 
the local board of education. They refused to salute the Flag oil t*» 
ground that to do so would be in conflict with their religious belief that 
they should not bow down or serve any graven image. The Jehovah* 
Witnesses considered the Flag an image. 

The court, in stating that the flag salute requirement violated the 
First and Fourteenth Amendments, stated that it "transcends consti- 
tutional limitations on their power and invades the sphere of intellect 
arid spirit which is the purpose of the First Amendment to our Cuusii- 
tution to reserve from all official control. 1 ' (p. 642.) 

9. Alien Registration. In Sines v. Davidowiiz (1941), 312 U. S. 
52, the Supreme Court, fmmd that the Federal Alien Registration A«* 
of 1940 lorms, wnn tne Immigration and Naturalization Laws, a com- 
prehensive and integrated scheme for the registration of aliens, vhitb 
precludes the enforcement of state alien laws such as the one adopted 
by the State of Pennsylvania in 1931, then under consideration. 

The Pennsylvania law required all aliens eighteen years or over, 
with certain exceptions, to register once each year. 

The Federal Alien Registration Act provides for a single registra- 
tion of aliens fourteen years ox age or over. The national power ss 
supreme over that of the state in the field of foreign affairs, includ* 11 * 
power over immigration, naturalization and deportation. 
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Where the Federal Government h; 
filiation in this field and therein pro\ 
,m of aliens, a state cannot, inconsisten 
Mnflict or interfere with, curtail or t 
ij! [force additional or auxiliary reguiat 

The decision in the Hines case se^, 
ingress (inferred from the scope of th 
■rfupy the field and thereby preclude 
:>ld. Had Congress indicated a contrar' 
•yjvania statute would have continued i 

10. Oath Requirements. The Nat 
S. C. Sec. 159 (h)) provides that, t 
*a<h officer of a petitioning labor org 
affidavit that he is not a member of, oi 
?arty and that he does not believe in, a 
>t support any organization that belit 
i the United States Government by foi 

This provision was upheld in Oil 
Elliott (1947), 73 Fed. Sup. 942. T 
ifn ied a petition for a mandatory in; 
director of the National Labor Relatioi 
J labor election to determine whether 
1 nion should represent the employees < 

The plaintiff was an affiliate of an 
affidavits as required by the National 1 

The court, in considering Section 4 
dilution, which provides that the nath 
^aoh state a republican form of gover] 
ued that the Communist form of go\t 
■'■rin of government." (p. 944.) 

In this field, as in the field of alien i 
x-ted, the question frequently arises wl 
■<> occupy the field and thereby preclud 

Thus, to the extent tbat state stati 
"Uiployer-employee relations conflict wi1 
Labor Relations Act, they must yield to 
; Florida (1945), 325 U. S. 538). A 1 
abor union activities, established stand 
lf . union bargaining representatives 
National Labor Relations Act. Hill had 
from acting as a bargaining agent of a 
^eure a license under the Florida stati 

The majority opinion in the Hill 
"ider a mere conflict between specific pr 
tfatutes; found that the Florida statu 
*ecomplishment and execution of the 
Congress," apparently inferring that ( 
^ preclude state action. Had Congress 
Florida statute might have been effect i 
v Uions that were not in direct conflicl 
federal statute might have been operat 
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#t in this State. He is Fred B, Wood, the next speaker, and he is 
r: i*!ative counsel for the State of California. It is my pleasure to present 
vou Fred B. Wood at this time. 



I. Fred B. Wood—Legislation 



Mr- Wood: Chairman Rienz, Senators and Representatives of the 
'trioas states, Ladies and Gentlemen: 

; May I make an amendment to the portion of the introductory 

*arka. The rumor is exaggerated that one man performs all those 

fviees in California. I have 18 deputies. Even then we think that we are 

: f worked. I have been given the subject, "The Constitutional Power 

i State Legislature to Enact Statutes Dealing with Secret and Sub- 

Uve Activities and a Brief Resume of Present California Statutes 

1 This Subject." 

| We have to consider on a state level primarily first, the Bill of 
pis of the State and of the United States. In addition, on the state 
\ las ; distinguished from the federal level, if a particular proposed 
] of legislation deals with aliens or in some other way deals rather 
■ tly with international relations, it comes into the question of the 
viit of state power and also whether or not Congress has occupied 
ii'Id. As concerns standards and requirements imposed by the state 
f^pnTho^reworkinff Tn the sam**fc£ '^ ™P*°W th«ejs * bit greater latitude because the state, as 
p Ce called T such men T lUrS < '^ ^w"-"^ ?/ g °° d deal to sa * v as to the standards and 
now KaH ^ ' ^Tf* ^ lt WlU ^ mand ° f Hs <™P l <^ which is quite a bit 

jiow, Karl marsiag lorn bttiwr aa* , : . rent from the state dealiwe with the average citizen or anv 
s help that was immediate and m-rattiy < , t ■ , h cfflfl , c ^ oyi m T * J\ u A £f uuzen or any 
tein in anv other way. We drew \**% ] ;£' the SUtUS ° f an eTn P Ioyee of the stat * ™ thl » *» territorial 

jifornia C °3^X i ? r ^ W °° d$ ' Tevised > ********* *** complete analysis of the 

iT^i^rsa b sxsjT '"**""'"' piM,s **• " "■ *"* ™ Port 

ifak that that is what each one uf j« ; , see my time is ^^ preUy ^ x m . ght sunmj w ^ any 

vonr time As I said I hope to t**rf . ?TT T®* ? e couche 1L d in ex P iicit and clear terms. This means 
your time. A^^d, 1 nope ^ ^JJ I > \ mn f >"* only meet the standards of a criminal statute, but it 



one of you and get your 
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is a step in the right direction 

>u as it goes along. 

■ou, Chairman Albert Canwell of 

ate of Washington. 

speaker, I might say that we art f 

the next day and a half ami U* 

i question period, reports pruUWjr 
Part of the most important part - 
everyone will continue to attend - 

ve have what we call a lawyer* <u~ — „ 
j There are five lawyers therr **A \ 
\ advise members of the commt ttot J 
^nstitutionality of bills to be pn^« 

e of California that one man Jw** 
m figure. He is especially wcii-at 



pearly define the subversive activities prohibited. It seems clear 



^«™, a-«,i T t>iink that this mevtint «■ 9 V — " J ™ — T,,*"" °"' J, ' ,;ID1VC «<;« vmes pronicntea. n seems clear 
.o yon and I think that thi b m«u !»■ , , iie coum Wljl not accept & Jegis]ative determination ^ 



nilar named organization is engaged in subversive activities, 

will say now that I do not read in any of the decisions of the 

me Court of the United States or any of the states, any disavowel 

power of the United States or of the states to adopt appropriate 

■ation to protect its very existence. The question always is, under 

articular statute that meets the subject of evil, is it too sweeping 

;t narrowly and appropriately directed to the evil to be prevented 1 

m clear that the courts will not necessarily accept the legislative 

filiation that any particular organization is engaged in subversive 

Mes - Such measures must be necessitated by a clear and present 

■t to the public peace. 

The courts will not sanction prohibition — when I say the courts, I 
£ ihe Constitution, because the courts only interpret the Constitu- 
-w I say, will not sanction prohibition of peaceful and lawful 
■'«* of a subversive organization in the absence of proof of its 
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Step No. 2. Note carefully that there is no criticism direct or implied 
{ Communism. By tacit inference at least it is either above criticism or 
jiimune to attack. Only Democracy as we know it has failed and been 
v ound wanting. We are at fault; not the Communists. 

Third deadly step. AH that western civilization implies, the majesty 
■ ;t f Roman law, the imperishable tenets of Christ, one thousand years of 
-iiter human struggle for freedom and liberty, human dignity of man 
vrsus the state — all these priceless heritages acquired only by terrible 
sacrifices by countless martyrs down through the centuries are neatly 
juuated in one clever dialectical swoop with Asiatic totalitarian autoc- 
*acy. In other words, by the simple process of sophistry two totally 
unequal, opposite, and irreconcilable ways of life are tossed on the 
■scales to be "impartially weighed against each other/- Could anything 
se more fantastic % 

Now, note most carefully the next deadly step in this incredible 
exercise in human befuddiement and chicanery. Democracy and all that 
iiuman liberty and freedom embodies are brazenly likened to the com- 
modities of the market place. What these pernicious peddlers of the 
Insidious Fallacy say in effect is this : "Our line of goods is not selling 
Tell in competition with the Communists, They are crowding us out of 
;:!ie market. We must improve our produce or we shall lose out. ' ' In short, 
Democracy and human liberty are saleable commodities like auto tires, 
*oap, cosmetics, or canned pork and beans which, unless they are speedily 
improved will otherwise be forced to give way to a more aggressive and 
lynamie ideology. 

I submit to you, can the human brain evolve anything more utterly 
absurd, fallacious, and self -degrading? Yet we have the spectacle of 
■Earned Justices of the United States Supreme Cou rt r U. S. delegates 
o the United Nations, ai^^lTeFprofonnd pundits of the non sequitur 
Mandly going up and down the land offering this priceless pearl of 
^phistry as the last words of human wisdom- Nothing that I can think 
A so pointedly and devastatingly exposes the utter mental fatuity and 
:ooselike * 'thinking" of some of our present-day * 'intellectuals*' as does 
liis preposterous and fraudulent exercise in "social thinking/' You 
;ave to be a Phi Beta Kappa to cook up such an insidious farrago of 
sheerest nonsense- 

Let us have no more of this nonsense, but let all of us knock it on its 

retinous cranium wherever and whenever it raises its idiotic head- If 

70U ever hear anyone broadcasting the Insidious Fallacy ask him or 

.<*r quickly, before they make further fools of themselves, whether they 

■■tjiow anything about Switzerland, Iceland, Denmark, and Sweden. 

Icelanders and Swiss have enjoyed almost one thousand years of a far 

5 purer and simpler form of Democracy than we have ever dreamt of in 

\ 'bis Country, Neither country has a Negro question, sharecroppers, great 

J -itremes of poverty and wealth, "Wall Street monopoly capital, " slums, 

; mistreated or exploited minorities, colonies, or "war -m on genu g imperial- 

^Mn," Yet both have troublesome and numerous Communist parties. 

% > wed en and Denmark are even more advanced socially and economically. 

jj Labor in these two countries is practically 100 percent organized and 

* ontrols the government. Cooperatives are extensive among producers 

? « well as consumers and largely control the economies of these two 
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